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QUESTION PRESENTED 


Whether defendant’s written proposal of October 2, 1951, 
to construct a described building for the Government for a 
named price was, in fact, an offer to do so. 
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GAnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 14,084 


UNITED STATES, APPELLANT 
v. 


JoHN McSzuatn, INc., APPELLEE 


ON APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRIOT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This appeal is taken from a judgment of the District Court 
for the District of Columbia entered April 16, 1957, dismissing 
on motion the Government’s suit for breach of contract at the 
close of plaintiff’s case (App.? 39a). The judgment became 
final on May 28, 1957, upon the denial of the Government’s 
timely motion to amend findings, conclusion and judgment 
(App. 40a-41a). Notice of appeal was filed July 18, 1957 
(App. 41a). 

The complaint, filed March 12, 1954, invoked the jurisdic- 
tion of the district court pursuant to 28 U.S. C. 1345. The 
jurisdiction of this Court rests on 28 U.S. C. 1291. 


STATEMENT OF THE CASE 
1. The Proceedings Below 


This is an action for the breach of a contract to construct a 
building. 


7 All App. references are to Appellant’s Appendix. 
(1) 
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The Government, as plaintiff below, pleaded in its complaint 
(a) the issuance of a Request for Proposals to defendant, 
among others, for the construction of a building (Exh. A); 
(b) the submission of a Contractor’s Proposal by defendant 
(Exh. B); (c) the issuance to defendant of a Notice of Award 
and Notice to Proceed (Exh. C); and, (d) nonperformance by 
defendant (App. 2a-19a). These allegations and the docu- 
ments themselves were each admitted by the defendant in its 
answer (App. 19a). 

The Government also alleged (e) damages, which defendant 
denied (App. 19a). 

Defendant affirmatively pleaded excusable mistake in mak- 
ing its bid or, alternatively, that the three admitted docu- 
ments did not constitute a contract* (App. 20a—22a). 

The Government thereupon moved for judgment on the ad- 
missions in the answer and for a separate trial on the issue of 
damages. 

The motion was granted to the extent that the admitted 
documents were held to constitute a contract between the 
parties and that the defenses were insufficient as a matter of 

law, but the issue of mistake was held to be an affirmative 
claim for rescission and was ordered to trial to be followed by 
trial on the issue of damages, if necessary (App. 30a). 

The subsequent pre-trial order consented to by both parties 
admitted the contract and limited the issues to mistake and 
damages (App. 33a-34a). However, on application by defend- 
ant three days before trial, this order was amended over the 
Government’s objection and without consideration on the 
merits to reinstate all issues previously stricken (App. 34a- 
37a)2 The issue of damages was again reserved. 

At the trial, without the introduction of any testimony, the 
Government again rested its affirmative case on the admissions 
in the answer and the three pleaded documents. Defendant 


7 Other affirmative defenses pleaded are not material to this appeal. 

*No point on appeal is being made as to this order, although it may be 
observed that it seems somewhat anomalous and contradictory to the whole 
pre-trial concept to eliminate three years’ simplification of issues on the eve 
of trial without considering the merits—the more particularly as Rule 16, 
F. R. C. P., preserves the authority of the trial court to reopen issues “to 
prevent manifest injustice.” 
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thereupon moved to dismiss the action on the ground that no 
contract was proven. This motion was granted, the court 
holding that defendant’s bid was nothing more than an invita- 
tion to bargain rather than an offer to perform (App. 38a-39a). 

The Government then moved to clarify the issue for appeal 
by amendment of the findings and conclusions to show that 
the only issue was one of law (2. e., the legal effect of written 
documents) and to make express the implicit overruling of 
the earlier decision on the same admissions (App. 40a). This 
motion was denied (App. 40a-41a). 

From this judgment appeal is taken to this Court. 


2. The Facts 


As the foregoing summary of proceedings indicates, the only 
evidence of record is the three conceded documents and the 
admission of nonperformance. No evidence was offered by the 
defendant, either on the issue of mistake or any other affirma- 
tive defense and the issue of damages remained reserved. 

Accordingly the only facts relevant to this appeal are the 
three documents, and the only question of law is whether they 
constitute a contract.‘ 


(a) The Request For Proposals (Exh. A) 


This request, containing general conditions, several hundred 
pages of specifications and incorporating by reference a large 
number of drawings, was dated September 14, 1951, and pro- 
vides in part as follows (App. 48a) : 


REQUEST FOR PROPOSALS 


Project: Camp Ritchie Project Primary Site in the 
Vicinity of Camp Ritchie, Maryland 

1. Proposals in duplicate will be received until 3: 00 

p. m. Eastern Standard Time, 2 October 1951, for the 

purpose of negotiating a construction contract for fur- 

nishing all plant, labor, materials and equipment and 


‘Although many additional statements of fact are made in the amended 
answer, these must be deemed to be denied by Rule 8 (d), F. R. C. P., and 
failure of the defendant to render any proof leaves the record bare of any 
evidence to support the allegations. 
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performing all work for the above-described project in 
striet accordance with the specifications, schedules, ad- 
denda and drawings as follows * * *. 

aa * * * * 


2. Proposals will be submitted in sealed envelopes 
upon the attached Form and marked in the upper left 
hand corner “Proposal under Serial No. ENG 49-080- 
52-13(15), the serial number indicating the project for 
which the proposal is submitted. The proposer who is 
awarded the Contract will be required to execute the 
Department of the Army Contract Form for construc- 
tion (R-5701), a copy of which is available in the Dis- 
trict Engineer Office, Washington District, designated 
above. 

3. The right is reserved, as the interest of the Gov- 
ernment may require, to reject any and all proposals 
and to negotiate with any proposer. 


* * * * * 


8. * * * The bidder shall furnish a statement giving 


a complete description of all points wherein the ma- 
terials, supplies or equipment he proposes to furnish 
does not comply with the specifications, as well as any 
exceptions he may take to the specifications. Failure 
to furnish such a statement will be interpreted to mean 
that the bidder agrees to meet all the requirements of 
the specifications. 


(b) Contractor’s Proposal Submitted By Defendant To Plaintiff (Exh. B) 


This Proposal was dated October 2, 1951, and provides in 
part as follows (App. 60a-64a) : 


To: OFFIcE or THE District ENGINEER 
Washington District 
Corps of Engineers 
U.S.Army. * * * 

Project: Camp Ritchie Project 
Primary Site 
in the Vicinity of 
Camp Ritchie, Maryland 





5 


In compliance with your Request for Proposals dated 
14 September 1951 the undersigned hereby proposes to 
furnish the plant, labor, materials and equipment and 
perform all work for the above-described project in 
strict accordance with the specifications, schedules, 
drawings and addenda. 

Addendum No. 1 dated September 20, 1951 
Addendum No. 2 dated September 20, 1951 
Addendum No. 3 dated September 25, 1951 
Addendum No. 4 dated September 26, 1951 


* * * * * 


for the consideration of * * * $6,574,825. * * * and 
agrees, upon receipt of written notice of an award of 
the contract within thirty days after the date of open- 
ing of the proposal, that he will execute contract Form 
No. R-5701 in accordance with the proposal as ac- 
cepted * * *. 

The bidder further agrees that, if awarded the con- 
tract, he will commence the work within 10 calendar 
days after receipt of written notice to proceed, and that 
he will fully complete the entire work ready for use not 
later than 30 June 1952, after the date of receipt by him 
of notice to proceed * * *. 

* * +* * * 

Condition: Bidders are advised that the award for 
re this work will be made to one Bidder on Proposal Nos. 1 

and 2. The right is reserved, as the interest of the Gov- 
ernment may require, to accept or re-[ject] any or all 
items of any proposal. 
JoHN McSuarn, Inc., 
Delaware 
" By [s] W. M. Russet 
Asst. Mgr. 
(Title) 
17th and Spring Garden Sts., Philadelphia, Penna. 
(Business Address). 





(c) Notice Of Award And Notice To Proceed (Exh. C) 


Defendant in its answer admitted the execution and delivery 
to it of this document, which provides in part (App. 642-65a): 
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’ Norice or AWARD AND Notice To PROCEED 


Joun McSuarn, Inc., 
17th and Spring Garden Streets, 
Philadelphia, Pennsylvania. 

GENTLEMEN: You are hereby notified that your pro- 

posal dated 2 October 1951, in the total amount of 
$6,574,825.00 for Proposals Nos. 1 and 2 is accepted for 
construction and completion of the Camp Ritchie Proj- 
ect—Primary Site, Camp Ritchie, Maryland. 


* + * * * 


This is your formal notice to proceed with the work 

under the contract. * * * 

It is requested that you acknowledge receipt of this 
notice of award and notice to proceed on the three enclosed 
copies. 

* * * * * 


(d) Nonperformance 


- Defendant’s answer admitted the allegation of the com- 
plaint that “Defendant did not, within the time limited there- 
fore, or thereafter, proceed with the work described in the 
exhibits annexed” (App. 19a). 


3. The Issue On Appeal 


As the Court will have noticed, the Request for Proposals is 
in itself neither an offer nor other contract document, but be- 
comes one by reason of its incorporation by reference into the 
Contractor’s Proposal. 

The last of the three documents is on its face an unequivocal 
acceptance of the Proposal and appellee has not, in the court 
below, nor can it, take the position that if its Proposal was an 
offer it was nevertheless not accepted in terms by the Notice of 
Award. 

Accordingly the issue turns solely on the Contractor’s Pro- 
posal and whether it constituted an offer which the Govern- 
ment was free to accept if satisfied, without the formality of 
some further form of post-bid bargaining which the trial court 
below held to be a condition precedent. 


e 


In turn, it will be noted that the only phrase lending any 
support to the compulsory post-bid bargaining interpretation 
is in the first sentence of the first paragraph of the Request for 
Proposals—“for the purpose of negotiating a construction 
contract * * *.” It is therefore the interpretation of this 
phrase which constitutes the issue between the parties below 
and on this appeal. 

So that there can be no misunderstanding on this point, ap- 
pellant freely concedes that one of the many alternative popu- 
lar and legal meanings of the word “negotiate” is to “bargain.” 
Therefore appellant’s argument is directed toward showing 
that the cited phrase does not and could not sensibly carry 
that limited and exclusive meaning in the present case under 
either the controlling statutes or without rendering meaning- 
less the other provisions of the documents themselves. 

This would appear to be the first time a court has been 
presented with a question as to the meaning of the word 
“negotiation” in the Armed Services Procurement Act of 1947. 
The significance of this issue to armed forces procurement can 
hardly be overestimated. Its importance is perhaps under- 
scored by the fact that over two-thirds of armed service con- 
tracts are procured by “negotiation” within the meaning of 
that statute rather than by the statutory alternative of formal 
advertising.® 


wo ON etme 


STATUTES AND REGULATIONS INVOLVED 


The Armed Services Procurement Act of 1947,* 62 Stat. 21, 
41 U.S. C. 151 et seg., provides in pertinent part as follows: 


Sec. 151: Purchases and contracts for supplies and 
services— 

(a) Applicability to all Armed Services. 

The provisions of this chapter shall be applicable to 
all purchases and contracts for supplies or services made 
by the Department of the Army—* * * 

* * * * * 

(c) Advertising requirements; exception of certain 

purchases and contracts from requirements. 
*Lupton, Government Contracts Simplified, 134. 


*The Armed Forces Procurement Act of 1947 was in effect in 1951. It 
has since been recodified as 10 U. 8. C. 2301 et seq. (Supp. IV). 
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All purchases and contracts for supplies and services 
shall be made by advertising, as provided in section 
152 of this title, except that such purchases and con- 
tracts may be negotiated by the agency head without 
advertising if—* * * 

* * * * 

Sec. 153: Types of contracts—(a) Discretion of 
agency head ; warranty clause. 

Except as provided in subsection (b)’ of this section, 
contracts negotiated pursuant to section 151 (c) of this 
title may be of any type which in the opinion of the 
agency head will promote the best interests of the Gov- 
ernment. * * *® 


The Armed Services Procurement Regulation, Section 
402.101, 15 F. R. 8032,° provides as follows: 
§ 402.101 Negotiation as distinguished from formal 
advertising. 
As used throughout this subchapter, negotiation 
means that method of procurement under which the 


procedures for procurement by formal advertising, as 
set forth in Part 401 of this subchapter, are not re- 
quired. 


STATEMENT OF POINTS 


1. The district court erred in granting defendant’s motion 
to dismiss at the close of plaintiff’s case. 
_ 2. The district court erred in holding that the documents 
introduced by plaintiff and admitted by defendant did not 
evidence a binding and enforceable agreement between the 
parties. 

3. The district court erred in making findings and drawing 
conclusions which went beyond the limited evidence before 


the court. 
SUMMARY OF ARGUMENT 


I 


_ Because all the evidence is documentary and the question 
is the legal effect of undisputed language, the “clearly erro- 


-plus contracts. 
Resa cic in the recodification in 10 U. S. C. 2302 (2) to read: “ ‘Nego- 
tiate’ means make without formal advertising.” 
* Now found in ASPR 3-101, 32 C. F. R. (1957 Supp.) $3.101. 
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neous” rule is inapplicable and the conclusions of the district 
court should not be taken into consideration here. 


II 


1. Under the Armed Services Procurement Act of 1947, 
“negotiate” means any form of contracting other than formal 
advertising with its compulsory acceptance of the lowest re- 
sponsible bid. Accordingly, the phrase “for the purpose of 
negotiating a construction contract”? in the Request was 
jurisdictional in nature and no more than notice to the in- 
vited contractors that formal advertising under 41 U. S. C. 
152 was not required and that the applicable regulations 
would be those dealing with nonadvertised procurement. 

2. Even apart from the statute, the contract documents 
taken as a whole are incompatible with the conclusion of the 
court below that they required compulsory post-bid bar- 
gaining. Not only does that interpretation make the docu- 
ments self-contradictory in terms, but it renders meaning- 
less the elaborate certainty of the thousands of details which 
it incorporated. 

3. In any event, the defendant cannot reasonably argue a 
right in itself to post-bid bargaining, because if such a right 
existed it was one specifically reserved to the Government 
which could be, and was, waived by its accepting the bid 
unconditionally. 

ARGUMENT 


I 


The Fact That The District Court Concluded That No Con- 
tract Had Been Consummated Between The Parties 
Should Not Be Taken Into Consideration By This Court 
Because The Only Evidence Was Documentary And The 
Only Question Is The Legal Effect Of Undisputed Lan- 
guage 
It is the Government’s position that the decision of the court 

below is so clearly erroneous that it must be reversed, regard- 

less of the weight this Court might prefer to give to its con- 
clusion. However, in the event that the question appears to 
be closer to this Court than it does to the Government, it be- 
comes revelant to consider what weight should be given to the 
district court’s conclusion. It is submitted that the proper 
and settled rule in this Circuit is that where the evidence is 
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entirely documentary and the question is one of the legal effect 
of undisputed language, the conclusion of the trial court may 
be disregarded. 

This is the clear holding of this Court’s decision in Dollar v. 
Land, 87 U.S. App. D. C. 214, 184 F. 2d 245, certiorari denied, 
340 U. S. 884, rehearing denied, 340 U.S. 948. In that case the 

evidence was entirely documentary and the question was one of 
the legal effect of undisputed language, namely, whether the 
language of an agreement created a contract of sale or a pledge. 
The opinion, written by Judge Prettyman for a unanimous 
court, quoted Judge Frank’s comprehensive opinion in Orvis v. 
Higgins, 180 F. 2d 537, 539 (C. A. 2): “Where a trial judge sits 
without a jury, * * * if he decides a fact issue on written evi- 
dence alone, we are as able as he to determine credibility, and 
so we may disregard his finding.” 

Judge Prettyman continued: 


In the case at bar the findings of the trial judge rested 
entirely upon documentary evidence or undisputed basic 
facts. We review the case upon that basis. 


The instant case is indistinguishable in this respect from 


Dollar v. Land. The same rule as to the scope of this Court’s 
review applies: The conclusion of the court below may be dis- 
regarded. 

While it could be argued that the precedential force of 
Dollar v. Land, supra, has been weakened by this Court’s sub- 

sequent decision in Bishop v. United States, 71 U.S. App. D.C. 
132, 223 F. 2d 582, judgment vacated, 350 U. S. 961, it is clear 
that the Bishop case has no application to a fact situation like 
Dollar v. Land or the instant case. Judge Prettyman, who 
| wrote the opinion in the Bishop case, as well as in Dollar v. 

Land, indicated as much by not citing the Dollar case in 
_ Bishop. In the Bishop case the question was one of extrinsic 
- fact, namely, whether the appellant, Bishop, was insane at the 
‘time of his trial for murder. This is an altogether different 
type of question from one of the legal significance of undis- 
puted documents, a question which has traditionally been con- 
sidered one of law for determination by the court rather than 
by the jury. See Wigmore, On Evidence, Vol. 9, Section 2556 
(“The construction of all written instruments belongs to the 
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Court” (emphasis in original).); “Contracts,” Section 611, 17 
C. J. S. 1271 (“The question whether a certain or undisputed 
state of facts establishes a contract is one of law for the court.’’) ; 
Annotation, 100 A. L. R. 969, 970 (“The general conclusion to 
be drawn from the cases is that, where all of the matters relied 
upon as constituting a contract appear * * * wholly from 
writings which may be understood without reference to parol 
evidence * * *, it is for the court to say whether a contract is 
shown”.); Battista v. Horton, Myers and Raymond, 76 U. S. 
App. D. C. 1, 128 F. 2d 29, 31 (“The construction of this pro- 
vision [of a written contract] was a question of law for the 
court and not a question of fact for a jury”’.); Rheam v. 
Martin, 26 App. D. C. 181, 190-191. Thus where as here, the 
question is one of the legal effect of undisputed documents, the 
rule of Dollar v. Land, supra, applies with full force: this 
Court’s review is in no way limited by the conclusion of the 
court below. 
II 


The Contractor’s Proposal Of October 2, 1951, Was, On Its 
Face, An Offer Which Created In The Government A 
Power Of Acceptance Without The Need For Further 
Bargaining 

A. The use of “negotiation” in the Request for Proposals is clearly defined 
by Government procurement statutes and regulations and means simply 


- that the procedures governing this procurement would be other than 
those governing formal advertising 


It is a hornbook truism that the ability of Government offi- 
cials to contract is limited by their statutory authority and 
that accordingly the agreements of the United States must be 
read in the light of the controlling statutes and regulations 
which persons dealing with the Government are presumed to 
know.” 


* While the presumption is conclusive in character and without respect 
to the actual knowledge of the contractor (Federal Crop Insurance 
Corp. v. Merrill, 332 U. S. 380, 383-384), there is no element of unfair- 
ness in the present case as the defendant is widely known as a construction 
contractor with the Government and has built, among other Government 
buildings, the Pentagon, the State Department, the National Institutes of 
Health, the General Accounting Office, and the Bureau of Engraving. See 
Nation’s Business, January 1952, p. 43; Time, November. 14, 1949, p. 98. 
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The Armed Forces Procurement Act of 1947, 62 Stat. 21, as 
amended, 41 U.S. C. 151, et seq., divides all procurement by 
the Armed Forces into two categories. One is popularly re- 
ferred to as “formally advertised” contracting and follows a 
rigid proceeding set forth in 41 U. S. C. 152, compelling the 
United States to accept the lowest responsible bid. 

Every other form of contract known to the law (except the 
forbidden cost-plus type) is lumped together under 41 U.S. C. 
151 (c) and 41 U.S. C. 153, supra, pp. 7-8, as “negotia 
This is set forth in the latter section, which provides that these 
may be “of any type which in the opinion of the agency head 
will promote the best interests of the Government.” And see 
Kern-Limerick, Inc., v. Scurlock, 347 U. S. 110, 116. 

' There are therefore only two alternative methods of Govern- 
Ment contracting, one “formally advertised” with all others 
described as “negotia’ 

This scheme is carried out in the underlying procurement 
regulations which were in effect at the time here involved. 
Part 401 of the Armed Services Procurement Regulations, 15 
F. R. 8027-8032, was entitled “Procurement by Formal Adver- 
tising” and dealt with the detailed procedures of this form of 
procurement. An entirely different set of regulations compris- 
ing Part 402 of the Armed Services Procurement Regulations, 
15 F. R. 8032-8038, applied to “Procurement by Negotiation.” 
In defining negotiation, ASPR 402.101, 15 F. R. 8032, stated: 

As used throughout this subchapter, negotiation 
means that method of procurement under which the 
procedures for procurement by formal advertising, as 
set forth in Part 401 of this subchapter, are not re- 
quired.” 

This then is the statutory context in which “negotiation” 
must be understood. Its use in the opening statement of the 
Request for Proposals was a statement of authority and juris- 
diction under the statute and simply placed the contractor on 
notice that he was here dealing in negotiated procurement and 
not not procurement by formal advertising; in other words, that the 
| | hie ‘eae Tregalation may be even narrower than the statute since, under 


41 U. 8.'C. 158, a negotiated contract may even follow the “procedures” ‘of 
formal advertising. 
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awarding of the contract would be under the regulation pro- 
cedures of ASPR 402, and that the official determination of 
necessity which 41 U.S. C. 153 (c) required had been made. 

Actually, the chief and virtually sole variance of this con- 
tract from one formally advertised is found in paragraph 3 of 
the formal Request for Proposals, that: 

The right is reserved, as the interest of the Govern- 
ment may require, to reject any and all proposals and 
to negotiate with any proposer (App. 43a). 

As previously noted, this would have been impossible to reserve 
under a formally advertised procurement and comports directly 
with the urgency justifying the “negotiated” system. 

This reservation is further elaborated by the specific admon- 
itory language in the Contractor’s Proposal directly above de- 
fendant’s corporate signature: 

The right is reserved, as the interest of the Govern- 
ment may require, to accept * * * any or all items of any 
Proposal (App. 68a-—64a). 


This then is the significance of the introductory phrase “for 


the purpose of negotiating a construction contract” and means 
that the Government was not put to the formal alternative of 
either accepting only the lowest bid or rejecting all of them 
(although it could at its option do this), but it had the essential 
freedom to initiate further bargaining with all or any of the 
contractors submitting proposals. 

This reading of the phrase is not only compelled by the 
statutory language but is the only one which comports with the 
remainder of the language in the documents. It should, we 
‘submit, commend itself to the Court as the only reasonable and 
clearly intended interpretation of the word. 


B. The language of the documents indicates that the parties reasonably 
understood that the Contractor’s Proposal was a contractual offer 


In construing “negotiation” we must look not only to the 
word itself, but to the remainder of the document in which it 
appears. For well-established rules of construction require a 
court to ascertain the meaning of a document from an inspec- 

447127—S7——2 
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tion of the instrument as a whole, not merely from the read- 
ing of an isolated part thereof. Black v. United States, 91 
U. S. 267, 269; Merrill-Ruckgaber Company v. United States, 
241 U.S. 387, 392; Miller v. Robertson, 266 U. S. 248, 251. 
Corbin, On Contracts, Vol. 3, § 549; Williston, On Contracts 
(Rev. Ed.), Vol. 3, § 618.3; Restatement of the Law of Con- 
tracts, § 235 (c). An interpretation limited to a single word 
of the contract which “makes one word dominant, [and] con- 
trols all others by it” (Merrill-Ruckgaber Company v. United 
States, supra) is apt to “defeat[s] the plain meaning and in- 
tention of the parties.” Dundas v. Hitchcock, 12 Howard 256, 
267. 

Moreover, to accept defendant’s contention as to the legal 
effect of these documents would require this Court to ignore 
and render inoperative much of the remainder of the language 
in the documents. It would specifically contradict the ad- 
‘monition to the contractor—placed just before the space for 
the contractor’s signature to the Proposal—that “the right is 
reserved, as the interest of the Government might require, to 
accept * * * any or all items of any proposal” (App. 63a— 
64a). 


By every sound rule of construction, an instrument 
should be interpreted by the context, so as if possible 
to give a sensible meaning and effect to all its pro- 
visions, and so as to avoid rendering portions of it con- 
tradictory and inoperative, by giving effect to some 
clauses to the exclusion of others. [Ladd v. Ladd, 8 
Howard 9, 27.] 


To the same effect are Black v. United States, 91 U.S. 267, 

269; Merril-Ruckgaber Company v. United States, 241 U. S. 

387, 392; United States v. P. J. O'Donnell & Sons, Inc., 228 
F. 2d 162, 164 (C. A. 1). 

1. The Form and Detail of the Documents. 

Since we are inquiring as to whether defendant’s proposal 
was a@ firm offer or merely a preliminary gesture, we should 
— look first to the invitation and the bid as a whole before pro- 

ceeding to their detailed phraseology. 
_ It is of interest here to keep in mind that defendant’s con- 
tention as accepted by the trial court is that the phrase “to 
negotiate a construction contract” necessarily implies com- 
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pulsory post-bid bargaining. No clue is given by the decision 
or findings as to what was to be bargained out. The test 
therefore must be whether the Contractor’s Proposal leaves 
open between the parties matters which would require further 
clarification in order that a reasonable man could understand 
the obligation to be undertaken for the price stated. 

But this test utterly fails when we look to the wealth of 
detail on every feature of the construction, the specifications, 
the references to the detailed drawings (App. 13a), the insist- 
ence on inclusion of minor addenda before the bid (App. 15a), ° 
the division of certain and uncertain quantity items into Pro- 
posals 1 and 2 (App. 45a—47a), the repeated warnings to the 
contractor to obtain clarification on any item before bidding 
(App. 43a—44a). It is virtually inconceivable that in a situ- 
ation so urgent that a negotiated procurement was authorized, 
that these highly formalized documents can be viewed as a 
mere opening gambit. 

True, there is always the question of price. But for defend- 
ant to urge that this must remain open to further discussion 
involves it in a dilemma. Defendant must either assert that 
the price it so carefully quoted was lower than the true price it 
wanted and therefore a mere device to rid the field of the other 
bidders or it must take the unbelievable position that its price 
was higher than necessary and the Government should not be 

. permitted to pay defendant so high a profit on its work. 

Under. defendant’s contention the Government would be 
compelled to allow a contractor, upon learning that his pro- 
posal was far below his closest competitor, to raise his price 
to within a few dollars of the next lowest bid without run- 
ning any risk of losing the work. 

The work to be done was to build an underground build- 
ing. Every piece of equipment, doors, fixtures, wiring, etc., 
was carefully accounted for in the specifications. The Gov- 
ernment promised to furnish certain items, the contractor, 
others. Where it could not reliably be known to the last 
unit what was being required, as in the cubic yards of con- 
crete or packing, the item was put into Proposal +2 on 
which the Government agreed to pay the contractor’s unit 
price, whatever the final amount turned out to be (App. 
47a). Nothing appears to have been left to chance, nothing 
to later discussion. The contractor was urged to visit the 
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site, to measure, to consider his labor and transportation 
problems, all before bidding (App. 43a—44a). The engineers 
offered to go into even more detailed explanation if the con- 
tractor needed it to make his bid (App. 44a). Even the 
effect of unforeseen conditions was itself made specific. 

Moreover, the very fact that addenda were issued, all of 
@ minor nature compared to the original 600 pages of speci- 
fications, would demonstrate to a reasonable man that his bid 
was to be a contractual offer. Only if the bid were to be 
an offer would it be necessary to rush changes in details to 
the bidders while they were preparing their bids. Otherwise, 
under the post-bid bargaining interpretation of the trial court 
the changes contained in the addenda could easily be ar- 
ranged after the bidding. The fact that the Government 
took such care to insure that each bid would conform in 
every detail to the Government’s requirements should indi- 
cate that the Government expected the response to this 
Request to be an offer. 

‘Defendant’s argument fails, as it must fail, for lack of 
anything to point to as being the subject matter of the con- 
templated post-bid bargaining. The invitation and bid are 
not merely “instinct with an offer” but rather with an offer 
of meticulous detail which eliminated all uncertainties except 
those inherent in the contracting business itself. 

2. The Language of Offer. 

The language in these documents is replete with words of 
offer, expressing the contractor’s promise to do specified work 
in exchange for the Government’s promise to pay a specified 
sum of money. 

The Contractor’s Proposal is a six-page mimeographed form 
provided by the Government and appropriately executed by 
the defendant (App. 60a-64a). <A copy of this form in blank 
was supplied to the defendant as a part of the Request for 
Proposals issued to it on September 14, 1951 (App. 45a-49a). 

The form covers two items designated “Proposal No. 1” and 
“Proposal No. 2.” Proposal No. 1, which the defendant offered 
to undertake for a consideration of $4,822,200.00, includes the 
“construction and completion of the Camp Ritchie Project— 
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Primary Site, complete including the underground building 
*.* *” (App. 60a). Proposal No. 2, which the defendant of- 
fered to undertake for a consideration of $1,752,625.00, includes 
the “construction and completion of the unit price of items of 
work” (App. 61a). This covers the items not susceptible of 
accurate pre-determination, such as tunnels, drains, and linings 
between the building and the rock excavation which were still 
being worked on by the excavation contractor (App. 6la—63a). 
A note on the last page just before the signature line advises 
that “the award will be made to one bidder on Proposal Nos. 1 
and 2” (App. 63a). 

The form itself makes clear that what has been requested 
and what is being submitted is an offer. In so many words it 
states, “The undersigned hereby proposes to furnish plant, 
labor, materials, and equipment and perform all work for the 
above-deseribed project [Camp Ritchie—Primary Site] in 
strict accordance with the specifications, schedules, drawings, 
and addenda * * * for the consideration of the following 
prices * * *” (App. 60a). Here in simple, straightforward 
language is the first step in the formation of a contract in which 
“the manifestation of mutual assent almost invariably takes 
the form of an offer or proposal by one party accepted by the 
other party or parties.” Restatement of the Law of Contracts; 
§ 22. 

Even more importantly, how can it otherwise be compre- 
hended that the contractor “will begin work within 10 calendar 
days after written notice to proceed” (App. 68a)? 

Moreover, the language of the form is couched in terms of 
“bid,” clearly reflecting the Government’s understanding that 
anyone who completed and returned this form was making a 
contractual offer. At the top of each page is mimeographed 
“Bid No.” with a space after it for the contracting officer to 
identify the particular offer (App. 60a-63a). On the first page, 
the form requires the “Bidder” to insert the addenda numbers 
‘he has taken into account, in order that the offeror should be 
held to the changes in the specifications made by the addenda 
(App. 60a). (Four addenda were issued—plaintiff’s Exhs. A-l 
through A-4 (App. 57a-60a); their numbers were appropri- 





18 


ately inserted by this defendant (App. 60a).) On the last 
page of the form, the contractor submitting the proposal is re- 
ferred to as a “Bidder” at least seven times (App. 63a-64a).* 
Such language is incapable of interpretation as a mere invita- 


tion to Rego « esa 

‘The oposal too, is couched in terms of “bid” 
and “bidder”, using the words interchangeably with “proposal” 
and “proposer.” The following table indicates the frequent 
references to the Proposal as a “bid” and the defendant as a 
“bidder” : 
Request for Proposals (App. “Information to Prospective Bidders.” [Em- 





‘42a). phasis in original.) 
Request for Proposals (App. “Bidde side 
42a). 


Request for Proposals (App. 
44a). 

Request for Proposals (App. 
45a). 

Request for Proposals (App. 
45a). 


“Specifications Must be returned by unsuc- 
cessful bidders.” 
“The bidder shall furnish a statement * * *.” 


“* * * The bidder agrees to meet all require- 
ments of the specifications * * *” 


Addendum No. 1 (App. 57a). “Notice to Prospective Bidders.” [Empha- 
sis in original.] 

Addendum No.1 (App. 58a). “Bidders are advised * * *” 

Addendum No. 2 (App. 58a). “Notice to Prospective Bidders.” [Empha- 
sis in original.] 

Addendum No. 2 (App. 58a). “Bidders are advised * * *” 

Addendum No. 3 (App. 59a). “Notice to Prospective Bidders.” [Empha- 
sis in original.) 

Addendum No.3 (App. 59a). “Bidders are advised * * *” 

Addendum No.3 (App. 59a). “Bidders are cautioned * * *” 

Addendum No. 4 (App. 59a)_ “Notice to Prospective Bidders.” [Empha- 
sis supplied.] 





=«Mhe bidder further agrees that, if awarded the contract, he will com- 
mence the work within 10 calendar days after receipt of written notice to 
proceed * * *” (App. 68a). 

“Bidder represents he, has not, employed or retained a company or per- 
son (Other than a full-time employee) to solicit or secure this contract 
* * #7 (App. 68a). 

' “Bidder represents that the aggregate number of employees of the bidder 
and his affiliates is: X 500 or more * * *” (App. 68a). 

“CONDITION: Bidders are advised that the award for this work will be 
made to one Bidder on Proposals No. 1 and 2. The right is reserved, as 
the interest of the Government may require, to accept or re-[ject] any or 
all items of any proposal.” (App. 68a). 

“Nore: If the Bidder is a corporation, indicate State of Incorporation 
under signatures * * *” (App. 64a). 
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3. Other Specific Phrases Denoting Intent to Contract. 

Attention should also be directed to Paragraph No. 4 of the 
formal Request for Proposals, which provides as follows (App.. 
43a-44a,) : 


4. Proposers should carefully examine the dating 
and specifications, visit the site of the work, and fully 
inform themselves as to all conditions and matters.which 
can in any way affect the work or the cost thereof. 
Should a proposer find discrepancies in, or omissions 
from the drawings, specifications, or other documents or 
should he be in doubt as to their meaning, he should at 
once notify the Contracting Officer and obtain clarifica- 
tion prior to submitting any proposal. [Emphasis sup- 
plied.] 

Two things are noteworthy about this paragraph. In the first 
place, the contractor is admonished to take great care in mak- 
ing his proposal, to visit the site, and to inform himself. fully 
as to any matter which might affect his proposal. The care 
with which the proposal is to be made suggests that it 
is to be a contractual offer, not just a top-of-the-head quotation 
without any inherent meaning. Secondly, the contractor is 
instructed, in case he has doubt as to the meaning of any term, 
to obtain clarification prior to submitting his proposal. If the 
Government were seeking nothing more than a vague indica- 
tion of an overall price on indeterminate work, any doubt as to 
the content of the specifications could be clarified later. It 
would only be important to obtain clarification prior to sub- 
mitting the proposal where the proposal was a definitive offer to 
which a contractor could be reasonably held. The clear intend- 
ment of this paragraph is to remove any defense of omission or 
surprise by a bidder in the event that his proposal was accepted 
in terms. 

Proposal No. 2 lists twenty-four items of material that will 
be needed for the performance of this part of the project (App. 
47a). After each item is a blank for the contractor to fill in 
the unit price and a second blank for the contractor to fill in 
the total cost of that item as a basis for comparison between 
bidders on an estimated overall cost... At the end of this list 
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of items appears the following note: “All extensions of the 
unit price shown will be subject to verification by the Govern- 
ment. In case of variation between the unit price and the 
extension, the unit price will be considered to be the proposal” 
(App. 47a). In other words, if there is a discrepancy be- 
tween the unit price and the total price, the unit price multi- 
plied by the quantity is to prevail over the total price as listed. 
This situation reflects the parties’ expectation that the Con- 
tractor’s Proposal will become part of the contract by being 
accepted by the Government, for otherwise this provision for 
recalculation would be unnecessary. Again the clear object 
appears to be to avoid a defense of mistake. If the Contrac- 
tor’s Proposal were to be merely an invitation to bargain, any 
such discrepancy could be corrected then. To the contrary, 
this provision assumes the right of immediate acceptance on 
recomputed figures. 

In the first full paragraph on the last page of the Contrac- 
tor’s Proposal appears this language: “It is hereby warranted 
that in the event an award is made to the undersigned there 
will be furnished under this contract, or used in the perform- 
ance of the work covered by the contract” (App. 63a). 
[Emphasis supplied.] This language reflects the reasonable 
understanding that a contract may be completed by an award 
in response to the Contractor’s Proposal. “This contract” 
refers to the Contractor’s Proposal and the Award. Similarly 
the same understanding is reflected in the phrase “the proposal 
as aecepted,” on the last page of the Contractor’s Proposal 
(App. 63a). 

The frequent references in the Contractor’s Proposal to an 
“award” further indicates that this was an offer which could 
be accepted by the customary award, as was done here. The 
Contractor’s Proposal speaks of “an award of the contract 
within thirty days” (App. 63a) and “in the event award is 
made to the undersigned” (App. 63a). There is also an 
undertaking on the part of the contractor in the Contractor's 
Proposal to commence work within ten days after an award 
(App. 63a): 

The bidder further agrees that, if awarded the con- 
tract, he will commence the work within 10 calendar 
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days after written notice to proceed. [The Request for 
Proposals also speaks of the i ieriadaaeeg ears 
the contract” (App. 43a). / 
This language clearly reflects the parties’ ceisonabls under- 
standing that a contract might be concluded by the making 
of an award in response te a proposal. 

4. Specific Notice that Offer May be Unconditionally 
Accepted. 

Finally, immediately preceding the signature at the bot- 
tom of the Contractor's Proposal this language appears: 
“The right is reserved, as the interest of the Government 
may require, to accept * * * any proposal” (App. 63a-64a). 
This unequivocal language allays any doubts that both par- 
ties must be taken to have reasonably understood the Con- 
tractor’s Proposal to be an offer. 


C. Any right ¢o initiate further bargaining was a right reserved by the 
Government to itself and could be waived by it by unconditionally 
accepting an offer 


The entire tenor of these instruments indicates that the 
Government, under the urgency of the situation reflected in 


the choice of the “negotiated” method of procurement as well 
as in the documents themselves, reserved to itself the right 
to seek further bargaining without being compelled either to 
accept the lowest responsible bid or alternatively recommence 
the entire procedure. This right, which the Government was 
reserving to itself, is expressly stated in words in Paragraph 
No. 3 of the Request for Proposals, which provides as follows 
(App. 43a): 


3. The right is reserved, as the interest of the Gov- 
ernment may require, to reject any and all proposals 
and to negotiate with any proposer. [Emphasis 
added. ] 


It will have been noted that the underlined phrase is re- 
peated in the “Condition” of defendant’s proposal discussed 
in the preceding paragraph of this brief. 

Thus even were it true that “negotiate” in the introductory 
phrase of the Request had the meaning ascribed to it by de- 
fendant and accepted by the trial court—post-bid bargain- 
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ing—defendant’s cause is not aided for this very post-bid 
bargaining is a right which the Government has expressly re- 
served to itself by the unequivocal language “as the interest 
of the Government may require.” It remained therefore as 
an option to the Government to waive such a right which it 
most clearly did by accepting defendant’s proposal 
unequivocally. 
CONCLUSION 


_ For the foregoing reasons, it is respectfully submitted that 
the judgment below should be reversed and remanded. 
GrorGE CocHran Doves, 
Assistant Attorney General. 
Ouiver GascH, 
United States Attorney, 
Gro. S. LEonarp, 
First Assistant, Civil Division, 
Pau A. SWEENEY, 
HERSHEL SHANKS, 
Attorneys, Department of Justice, 


Washington 25, D.C. 
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In the United States District Court for the 


District of Columbia 


UNITED STATES 


Dv. Civil No. 1066-54 
JOHN McSHAIN, INC. 


1, RELEVANT DOCKET ENTRIES 


Proceedings 


Mar. 12 ... Complaint * * * filed. 


* * * * 


* * * * 


. Amended answer of deft. to complt; * * * 


exhibit A filed. 
* * * * 
* & # * 


. Order striking certain defenses but denying pltf’s 


motion for judgt. on the pleadings. (N) 
McGarraghy, J. 


+ + * + 


.. Reply of pltf to plea for recission of contract, ¢/m 


5-18-56 filed. 
* * * + 
Pre-trial proceedings McLaughlin, J. 
* * + + 
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* ad * 


. Motion of Deft. to amend pretrial order P & A 
Exhibit (2) c/s 3-25-57 M. C. 3-25-57 (Fiat) 
Mathews, J. 


* 2 * * 


Order Amending Court’s Pre-trial order Holtzoff, 
J.(N). 


* * * d 


Hearing resumed; Court grants motion of Deft. 
for Judgment (Judgment to be entered) (Rep. 
R. E. Minier) Letts, J. 


* * * * 
... Order granting motion of Deft. for judgt. and 
dismissing cause with prejudice Letts, J. (N). 
& * * A 
Motion of Pltff. to amend findings, conclusions 
and judgment, P & A, supporting memoran- 
dum, c/m 4~24-57, M. C. 4-24-57, filed. 


* * * * 


. Order denying pltf’s motion to amend findings of 
fact and conclusions of law and judgment. 
(N) Letts, J. 


* * * * 


. Notice of appeal by pltff. from order 5-28-57. 
Copy to Murray, Shea, & Chase. (No de- 
posit—Gov’t.) 


* * * e 


. Official transcript of proceedings 4-12-57, VoL 
III, pp. 106-108. Rep. R. E. Minier. filed. 


2. COMPLAINT 
(Filed March 12, 1954) 


Captions omitted hereafter. 


1. This court has jurisdiction of this action by virtue of Title 
28, United States Code, section 1345. 
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2. Plaintiff issued to defendant, among others, a Request for 
Proposals dated September 14, 1951, copy of which is annexed 
as Exhibit A [detail specifications omitted]. 

3. Defendant thereafter submitted to plaintiff a Contractor’s 
Proposal dated October 2, 1951, copy of which is annexed as 
Exhibit B. 

4. Plaintiff thereafter executed and sent to defendant and 
defendant received a Notice of Award and Notice to Proceed 
dated October 12, 1951, copy of which is annexed as Exhibit C. 

5. Defendant did not, within the time limited, therefor, or 
thereafter, proceed with the work described in the Exhibits 
annexed. 

6. By reason of defendant’s failure to proceed as provided 
by the contract thus made, plaintiff was damaged in the sum 
of $396,202.00. 

Wherefore, plaintiff demands judgment in the amount of 
Three Hundred Ninety-Six Thousand Two Hundred and Two 
Dollars ($396,202.00) together with interest and costs and such 
other and further relief as this court shall deem proper. 


(S) Warren E. Burcer, 


Assistant Attorney General, 
Civil Division. 
(S) Leo A. Rover, 
United States Attorney, 
Washington, D.C. 


Please take notice that plaintiff demands trial by jury in 
this action. 
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Exurrr A 
[Restricted. ENG—49-080-52-13-—(15) J 
Proposal No.2... Bidder .ccsea cc cecancs 


(Do not write above this line.) 


REQUEST FOR PROPOSALS 


U. S. Army Corps or ENGINEERS, 
OFFICE OF THE District ENGINEER 
WasHINGTON DisTRICT, 
Fresr anp Doucuas Streets N.W. 
Washington 25, D. C., 14 September 1961. 
Project: Camp Ritchie Project Primary Site in the vicinity of 
Camp Ritchie, Maryland. 

1. Proposals in duplicate will be received until 3: 00 p. m. 
Eastern Standard Time, 2 October 1951, for the purpose of 
negotiating a construction contract for furnishing all plant, 
labor, materials and equipment and performing all work for 
the above-described project in strict accordance with the speci- 
fications, schedules, addenda and drawings as follows: 


Specification —ENG 49-080-52-13-(15) dated 14 Sep- 
tember 1951. 

Drawings as designated in Paragraph SC-2 of Part 
III of the above-referenced specifications. 

All addenda to these specifications and schedules and 
drawings listed herein that may be issued prior to open- 
ing of proposals. 

2. Proposals will be submitted in sealed envelopes upon the 
attached Form and marked in the upper left hand corner 
“Proposal under Serial No. ENG 49-080-52-13—(15), the serial 
number indicating the project for which the proposal is sub- 
‘mitted. The proposer who is awarded the Contract will be 
required to execute the Department of the Army Contract 
Form for construction (R-5701), a copy of which is available 
in the District Engineer Office, Washington District, desig- 
nated above. 
3. The right is reserved, as the interest of the Government 
'may require to reject any and all proposals and to negotiate 
| with any proposer. 
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4. Proposers should carefully examine the drawings and 
specifications, visit the site of the work, and fully inform them- 
selves as to all conditions and matters which can in any way 
affect the work or the cost thereof. Should a proposer find 
discrepancies in, or omissions from the drawings, specifications, 
or other documents or should he be in doubt as to their mean- 
ing, he should at once notify the Contracting Officer and ob- 
tain clarification prior to submitting any proposal. 

5. Where sets of drawings are requested by bona fide pro- 
posers, a maximum of 8 sets will be furnished any one pro- 
poser. A deposit of $100.00 per set will be required to insure 
their return. The deposit should be in the form of a United 
States Money Order or a certified check made payable to the 
“Treasurer of the United States” and delivered to the Dis- 
bursing Officer, Office of the District Engineer, First and Doug- 
las Streets N.W., Washington, D.C. The deposit if made, will 
be refunded when the drawings are returned in good condition, 
transportation prepaid to the Insuring Office within 15 days 
after the opening of proposals. 


A requirement for obtaining plans and specifications is 


that all plans and specifications must be returned by 
unsuccessful bidders. 


6. Priority Rating: Proposers are advised that this project 
will carry a DO-C2 priority rating, certified under C. M. P. 
Regulation No. 6. 

7. If the proposer, by checking the appropriate box provided 
therefor in his proposal, has represented that he has employed 
or retained a company or person (other than a full-time em- 
ployee) to solicit or secure this contract, he may be requested 
by the Contracting Officer to furnish a completed Standard 
Form 119 “contractor’s Statement of contingent or other fees 
for soliciting or securing contract.” If the proposer has pre- 
viously furnished a completed Standard Form 119 to the office 
issuing this request for proposal, he may accompany his pro- 
posal with a signed statement, (a) indicating when such com- 
pleted form was previously furnished, (b) identifying by num- 
ber the previous request for proposals or contract, if any, in 
connection with which such form was submitted and (c) repre- 
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senting that the statements in such form are applicable to this 
proposal. 

8. Optional Equipment: The products of any reputable 
manufacturer regularly engaged in the commercial production 
of materials, supplies or equipment will not be excluded on the 
basis of minor differences, provided all essential requirements 
of the specifications relative to materials, capacity and per- 
formance are met. The bidder shall furnish a statement giving 
a, complete description of all points wherein the materials, sup- 
plies or equipment he proposes to furnish does not comply with 
the specifications, as well as any exceptions he may take to the 
specifications. Failure to furnish such a statement will be 
interpreted to mean that the bidder agrees to meet all the re- 
quirements of the specifications. 

9. Security Controls: Plans and specifications will not be re- 
leased for precontract negotiations until the prospective con- 
tractor and subcontractors have executed a security agreement 
(D. D. Form 441) and it has been determined by the Contract- 
ing Officer that they meet all necessary security requirements. 

All proposals delivered in person or by messenger must be 
left in the Mail Room, Room 212, in the Administration Build- 
ing, not later than the time set for receiving proposals. 


SPECIFICATIONS 
PART I—STATEMENT OF WORK 


SW-1 Description of Work: a. Work To Be Done: (See 
Article 1 of the Contract.) The work consists in furnishing 
all plant, labor and materials and performing all work in strict 
accordance with these specifications and the schedules and 
drawings forming parts thereof for the construction, and com- 
pletion of the Camp Ritchie Project Primary Site. 

In general, the main items of work will consist of the follow- 
ing: 

Miscellaneous rock excavation; Building located in the rock 
chambers and other structures; Installation of roof bolts; con- 

crete lining of tunnel walls and arches; cement grouting of tun- 
nel arches; protective cement mortar coating on tunnel walls 
and arches and rock chamber walls and arches; cut-and-cover 
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concrete tunnels sections, wingwalls, portals and parapets; 
backfilling of concrete cut-and-cover tunnel sections; wingwalls 
and portals; blast doors and gas seal doors; reservoir; utilities 
and their structures below the tunnel roadway and sidewalk; 
tunnel roadway paving, curbs and sidewalks; supervising sep- 
arate elevator and ventilating and air-conditioning contracts; 
cooling water towers; shaft headhouses; guard houses; sewage 
treatment plant; sewers; water lines; main electric feeder con- 
duits and cables; access road paving; fencing; the installation 
of all interior and exterior utilities, complete and ready for 
service, all as shown on the drawings and specified. 
b. Work Not Included: The following work is not included 
in this contract: 
(1) Cooling water towers, foundations and houses. 
(2) Elevator installation. 
(3) Ventilating and Air-conditioning system. 
c. Location: The site of the work called for in these speci- 
fications is located at Raven Rock Mountain in the vicinity of 
Camp Ritchie, Maryland, and Waynesboro, Pennsylvania. 


PART II—GENERAL CONDITIONS 


GC-1 Scope of Work: The work to be performed under 
this contract consists of furnishing all plant, materials, equip- 
ment, supplies, labor and transportation, including fuel, power, 
water (except any materials, equipment, utility or service, if 
any, specified herein to be furnished by the Government), and 
performing all work as required by Article 1 of the contract, 
in strict accordance with the specifications, schedules, and 
drawings, all of which are made a part hereof, and including 
such detail drawings as may be furnished by the Contracting 
Officer from time to time during the prosecution of the work 
in explanation of said drawings. 

GC-2 Character of Work and Mechanics: The work shall 
be executed in the best and most workmanlike manner by 
qualified, careful and efficient mechanics in strict accordance 
with the drawings and specifications. 

GC-3 Site Investigation and Representations: The con- 
tractor acknowledges that he has satisfied himself as to the na- 
ture and location of the work, the general and local conditions, 
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particularly those bearing upon transportation, disposal, han- 
dling and storage of materials, availability of labor, water, elec- 
tric power, roads and uncertainties of weather, river stages, 
tides or similar physical conditions at the site, the conforma- 
tion and conditions of the ground, the character of equipment 
and facilities needed preliminary to and during the prosecution 
of the work and all other matters upon which information is 
reasonably obtainable and which can in any way affect the 
work or the cost thereof under this contract. The contractor 
further acknowledges that he has satisfied himself as to the 
character, quality and quantity of surface and sub-surface ma- 
- terials to be encountered insofar as this information is reason- 
ably ascertainable from an inspection of the site, including all 
exploratory work done by the Government, as well as from in- 
| formation presented by the drawings and specification made a 
part of this contract. Any failure by the contractor to ac- 
quaint himself with all the available information will not re- 
' lieve him from responsibility for estimating properly the diffi- 
culty or cost of successfully performing the work. The Gov- 
_ ernment assumes no responsibility for any understanding or 
representations made by any of its officers or agents during or 
prior to the execution of this contract, unless (1) such under- 
standing or representations are expressly stated in the contract 
and (2) the contract expressly provides that the responsibility 
therefor is assumed by the Government. Representations 
made but not so expressly stated and for which liability is not 
' expressly assumed by the Government in the contract shall be 
deemed only for the information of the contractor. 
GC-4 Operations and Storage Areas: (a) All operations of 
- the contractor (including storage of materials) upon Govern- 
ment premises shall be confined to areas authorized or ap- 
proved by the Contracting Officer. Nonauthorized or unwar- 
' ranted entry upon or passage through, or storage or disposal of 
materials shall be made upon Government premises. Gov- 
ernment premises adjacent to the construction will be made 
available for use by the contractor without cost whenever such 
use will not interfere with other Government uses or purposes. 
The contractor shall be liable for any and all damage caused by 
him to such Government premises. The contractor shall hold 
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and save the Government, its officers and agents, free and 
harmless from liability of any nature or kind arising from any 
use, trespass or damage occasioned by his operations on prem- 
ises of third persons. 

(b) Temporary buildings (storage sheds, shops, offices, 
etc.) may be erected by the contractor only with the approval 
of the Contracting Officer, and shall be built with labor and 
materials furnished by contractor without expense to the 
Government. Such temporary buildings and/or utilities shall 
remain the property of the contractor and will be removed by 
him at his expense upon the completion of the work. With 
the written consent of the Contracting Officer, such buildings 
and/or utilities may be abandoned and need not be removed. 

(c) The contractor shall, under regulations prescribed by 
the Contracting Officer, use only established roadways or con- 
struct and use such temporary roadways as may be au- 
thorized by the Contracting Officer. Where materials are 
transported in the prosecution of the work, vehicles shall not 
be loaded beyond the loading capacity recommended by the 
manufacturer of the vehicle or prescribed by any federal, state 
or local law or regulation. When it is necessary to cross curb- 
ings or sidewalks, protection against damage shall be provided 
by the contractor and any damaged roads, curbings, or side- 
walks shall be repaired by, or at the expense of the contractor 

GC-5 Progress Charts, and Requirements for Overtime 
Work: (a) The contractor shall within 5 days or within such 
time as determined by the Contracting Officer, after date of 
commencement of work, prepare and submit to the Contract- 
ing Officer for approval a practicable schedule, showing the 
order in which the contractor proposes to carry on the work, 
the date on which he will start the several salient features 
(including procurement of materials, plant and equipment) 
and the contemplated dated for completing the same. The 
schedule shall be in the form of a progress chart of suitable 
scale to indicate appropriately the percentage of work sched- 
uled for completion at any time. The contractor shall enter on 
the chart the actual progress at the end of each week or at 
such intervals as directed by the Contracting Officer, and shall 
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immediately deliver to the Contracting Officer three copies 
thereof. 

(b) The contractor shall furnish sufficient forces, construc- 
tion: plant and equipment, and shall work such hours, in- 
cluding night shifts and overtime operations, as may be 
necessary to insure the prosecution of the work in accordance 
with the approved progress schedule. If, in the opinion of 
the Contracting Officer, the contractor falls behind the progress 
schedule the contractor shall take such steps as may be neces- 
sary to improve his progress and the Contracting Officer may 
require him to increase the number of shifts, and/or overtime 
operations, days of work, and/or the amount of construction 
plant, all without additional cost to the Government. 

(c) Failure of the contractor to comply with the require- 
ments of the Contracting Officer under this provision shall be 
grounds for determination by the Contracting Officer that the 
contractor is not prosecuting the work with such diligence as 
wll [sic] insure completion within the time specified. Upon 
such determination the Contracting Officer may terminate the 
contractor’s right to proceed with the work, or any separable 
part thereof, in accordance with the delays-damage article of 
the contract. 

GC-6 Subcontractors: At the request of the Contracting 
Officer the contractor shall notify the Contracting Officer in 
writing of the names of all subcontractors proposed for the 
work, together with the extent and character of the work to be 
done by each subcontractor. The contractor or subcontractor 
shall, within 7 days after the making of any subcontract, de- 
liver to the Contracting Officer an affidavit setting forth the 
name and address of his subcontractor and a summary de- 
scription of the precise work subcontracted. If for sufficient 
reason, at any time during the progress of the work, the Con- 
tracting Officer determines that any subcontractor is incom- 
petent or undesirable, he will notify the contractor accordingly 
and immediate steps will be taken for cancellation of such sub- 
contract. Subletting by subcontractors shall be subject to the 
same regulations. Nothing contained in this contract shall 
create any contractual relation between the subcontractor and 
the Government. 
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GC-7 Samples and Descriptive Data: (a) Any samples 
and descriptive data required shall: . 

(1) Be submitted within the time specified in these 
specifications or, if no time be specified, within a reason- 
able time before use to permit inspection and testing. 

(2) Be shipped prepaid and delivered as specified in 
these specifications, or as directed by the Contracting 
Officer. 

(3) Be properly marked to show the name of the 
material, trade name of manufacturer, place of origin, 
name and location of the work where the material 
represented by the sample is to be used, and the name 
of the contractor submitting the sample. 

(b) Samples not subjected to destructive tests may be re- 
tained until completion of the work but thereafter will be re- 
turned to the contractor, if he so requests in writing, at his 
own expense. Failure of any sample to pass the specified re- 
quirements will be sufficient cause for refusal to consider 
further any samples from the same manufacturer whose ma- 
terials failed to pass the tests. 

GC-8 Protection of Material and Work: The contractor 
shall at all times protect and preserve all materials, supplies 
and equipment of every description (including property which 
may be Government-furnished or owned) and all work per- 
formed. All reasonable requests of the Contracting Officer to 
inclose or specifically protect such property shall be complied 
with. If, as determined by the Contracting Officer, material, 
equipment, supplies and work performed are not adequately 
protected by the contractor such property may be protected 
by the Government and the cost thereof may be charged to 
the contractor or deducted from any payments due to him. 

GC-9 Preservation of Existing Vegetation: (a) The con- 
tractor will preserve and protect all existing vegetation such as 
trees, shrubs, and grass on or adjacent to the site which do not 
unreasonably interfere with the construction as may be deter- 
mined by the Contracting Officer. The contractor will be re- 
sponsible for all unauthorized cutting or damaging of trees and 
shrubs, including damage due to careless operation or equip- 
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ment, stock piling of materials or tracking of grass areas by 
equipment. 

(b) Care will be taken by the contractor in felling trees 
authorized for removal to avoid any unnecessary damage to 
vegetation that is to remain in place. Any limbs or branches 
of trees broken during such operations shall be trimmed with 
@ clean cut and painted with an approved tree pruning com- 
pound if required by the Contracting Officer. The contractor 
will be liable for or may be required to replace or restore at 
his own expense all vegetation not protected and preserved as 
required herein that may be destroyed or damaged. 

GC-10 Possession Prior to Completion: The Government 
shall have the right to take possession of or use any completed 
or partially completed part of the work. Such possession or 
use shall not be deemed an acceptance of any work not com- 
pleted in accordance with the contract. If such prior possession 
or use by the Government delays the progress of the work or 
causes additional expenses to the contractor, an equitable ad- 
justment in the contract price and/or the time of completion 
will be made and the contract shall be modified in writing 
accordingly. 

GC-11 Suspension of Work: The Contracting Officer may 
order the contractor to suspend all or any part of the work for 
such period of time as may be determined by him to be neces- 
sary or desirable for the convenience of the Government.. Un» 
less such suspension unreasonably delays the progress of the 
work and causes additional expense or loss to the contractor, 
no increase in contract price will be allowed. In the case of 
suspension of all or any part of the work for an unreasonable 
length of time causing additional expense or loss, not due to the 
fault or negligence of the contractor, the Contracting Officer 
shall make an equitable adjustment in the contract price and 
modify the contract accordingly. An equitable extension of 
time for the completion of the work in the event of any such 
suspension will be allowed the contractor provided however, 
that the suspension was not due to the fault or negligence of 
the contractor. Provided, further, that no suspension will be 
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ordered or adjustments made under this paragraph for delays 
arising as the result of changes ordered or as the result of. 
changed conditions encountered under the respective articles 
relating to Changes and Changed Conditions or as the result 
of any delays for which an extension of time may be granted 
under the Delays-Damages Article of this contract. 

GC-12 Labor Reports: The contractor shall promptly fur- 
nish, and shall cause any subcontractors to furnish in like man- 
ner, within 7 days after the regular payment date of each 
weekly payroll, to the Contracting Officer, a copy of such pay- 
roll together with a sworn affidavit with respect to the wages 
paid each of its employees (which shall not be deemed to apply 
to persons in classifications higher than laborers and mechanics 
and those who are the immediate supervisors of such em- 
ployees) engaged on the work. The contracting agencies shall 
accumulate these weekly affidavits and submit them directly 
to the Office of the Solicitor, United States Department of 
Labor, Washington 25, D. C., on a quarterly basis, for the quar- 
terly periods ending 31 March 30 June, 30 September and 31 
December. The contractor shall also prepare and furnish such 
other labor reports as may be required by the Department of 
Labor. 

GC-13 Cleaning Up: The contractor shall at all times keep 
the construction area, including storage areas used by him, 
free from accumulations of waste material or rubbish and prior 
to completion of the work remove any rubbish from and about 
the premises and all tools, scaffolding, equipment, and mate- 
rials not the property of the Government. Upon completion 
of the construction the contractor shall leave the work and 
premises in a clean, neat and workmanlike condition satisfac- 
tory to the Contracting Officer. 

GC-14 Use of Domestic Articles: Because the materials 
listed below, or the materials from which they are manufac- 
tured, are not mined, produced, or manufactured, as the case 
may be, in the United States in sufficient and reasonably avail- 
able commercial quantities and of a satisfactory quality, their 
use in the work herein specified (subject to the requirements 
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of the specifications) is authorized without regard to the coun- 
try of origin: 


Aluminum. Mercury. 

Antimony. Mica. 

Asbestos. Nickel 

Bauxite. Platinum and related group 
Chrome ore or Chromite. met. 

Copper. Rubber, crude and latex. 


Timber, balsa, greenheart. 


Demar Gum: Lignum, Vitae, mahogany, and 
Jute and Jute burlaps. teak. 

Kaurigum. Tin. 

Lac and Shellac. Tungsten. 

Lead. Zinc. 


GC-15 Definitions: Wherever in the specifications or upon 
the drawings the words directed, required, ordered, designated, 
prescribed, or words of like import are used, it shall be under- 
stood that the direction, requirement, premission, order, desig- 
nation, or prescription of the Contracting Officer is intended 
and similarly the words approved, acceptable, satisfactory, or 
words of like import shall mean approved by, or acceptable to, 
or satisfactory to the Contracting Officer, unless otherwise 
expressly stated. 

Exuisit B 
Bid No. 
Serial No. ENG-49-080-52-13-—(15) 


CONTRACTOR'S PROPOSAL 


2 OctToser 1951. 
To: Office of the District Engineer, Washington District, Corps 


of Engineers, U.S. Army, First and Douglas Street N.W., 
Washington 25, D.C. 


Project: Camp Ritchie project primary site in the vicinity of 
Camp Ritchie, Maryland. 


In compliance with your Request for Proposals dated 14 
September 1951 the undersigned hereby proposes to furnish 
the plant, labor, materials and equipment and perform all 
work for the above-described project in strict accordance with 
the specifications, schedules, drawings and addenda. 


Addendum No. 1 dated September 20, 1951. 


Addendum No. 2 dated September 20, 1951. 
Addendum No. 3 dated September 25, 1951. 
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Addendum No. 4 dated September 26, 1951. 


(Bidder shall insert Addenda Nos. ; if none, so state) 
' for the consideration of the following prices: 


Proposal No. 1: Construction and completion of the 
CAMP RITCHIE PROJECT—PRIMARY SITE, 
complete including the underground building; gas seal 
doors; blast doors and machinery and decontamination 
chambers; reservoir; water, sewer, drainage, electric and 
telephone pipes, conduits and appurtenances below the 
tunnel roadway; tunnel roadway paving, curbs, side- 
walks and railings; protective coating of cement mortar 
on walls and roof of rock chambers and unlined por- 
tions of tunnel, supervision of separate elevator and 
ventilation and air conditioning system contracts; Baf- 
fle construction and part lining of ventilation shafts; 
headhouses at ventilation and diesel-engine exhaust 
shafts; cooling water towers; guard houses; sewage 
treatment plant; access road paving; fencing; installa- 
tion of government furnished equipment and materials 
not including U. S. Army Signal Corps equipment; and 
all exterior and interior utilities, all as shown on the 
drawings and specified exclusive of the unit price items 
of work as set forth under proposal No. 2, for the con- 
sideration of Dollars ($4,822,200). 

Proposal No. 2: Construction and completion of the 
UNIT PRICE ITEMS OF WORK, all as shown on the 
drawings and as specified for the consideration of the 
unit prices set forth in the attached schedule, Engineer 
Form No. 1618. 


UNIT PRICE SCHEDULE 
(To be attached to Contractor’s Proposal) 


Construction and completion of Dry Stone packing 
in sections of tunnels, which are to be lined with con- 
crete, including steel pipe drains and placing Govern- 
ment furnished corrugated steel sheets and crushed 
stone (Items 1, 2 and 3); Concrete cut-and-cover tun- 
nel sections including dampproofing, wing walls and 
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portal and tunnel lining including placing of Govern- 
ment furnished reinforcing steel and Rubber Stops 
(Items 4, 5, 6, 7, 8 and 21); Grouting space above tight 
roof lagging in sections of the tunnel (Items 9, 10, 11, 
and 12); placing Government furnished rock, crushed 
stone, subsoil and topsoil backfill and furnishing and 
placing footing drains at cut-and-cover tunnel sections, 
wing walls and portals (Items 13, 14, 15, 16 and 17); 
Rock excavation within and outside the tunnel (items 
18 and 19); Cement mortar lining (“Gunite”) of tunnel 
apexes (Item 20); protective coating of cement mortar 
(Item 22); installation of Government furnished roof 
bolts (Item 23); and installation of U. S. Army Signal 
Corps Equipment (Item 24). 


Description 


Dry Stone Packing, placing only. 
Corrugated Steel Sheets, placing 
only. 


Class A Concrete, cut and cover 
tunnel sections, not including 
cement or aggregates, 
Class B concrete, tunnel] lining 
not including cement or aggre- 
gates, 
Reinforcing stee] for cut and cover 
tunnel sections and tunnel lin- 
ing—placing only. 
Portland cement for concrete 
High-Early-Strength Portland 
cement for concrete. 
Portland cement for grout 
Grouting pipes : 
Sand for Grout Cu, yd... 
Mixing and placing grout......... R Cu. yd...- 
Rock Backfill placing only Cu. yd..-- 
Crushed Stone Backfill placing - Cu, yd.... 
only. 


Rock excavation within tunnel... 

Rock excavation outside tunnel. 

Cement Mortar Tunnel Lining 
(“Gunite’’) (Sect. 1E of Specs.). 

Dampproofing, cut and cover 
tunnel. 

Protective Coating of Cement 
Mortar (Sect. 3 of Specs.). 
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24 | Installation of U. 8. Army Signal 
Corps Equipment (Section 39 
of Specs.). 





Total (Proposal No. 2) .-...--o-nnnnecccnnennccnnnccnccncenan- 1, 752, 625. 00 


Nortr.—All extensions of the unit prices shown will be subject to 
verification by the Government. In case of variation between the 
unit price and the extension, the unit price will be considered to be 
the proposal. 
Grand total (Proposal Nos. 1 and 2)................---------- 6, 574, 825. 00 


and agrees, upon receipt of written notice of an award of the 
contract within thirty days after the date of opening of the 
proposal, that he will execute contract Form No. R-5701, in 
accordance with the proposal as ad[sic]cepted and if the con- 
sideration of the contract will exceed $2,000 in amount will 
furnish to Government a Performance Bond on U. S. Standard 
Form No. 25 or U.S. Standard Form No. 25-B and a Payment 
Bond on U. 8. Standard Form No. 25-A or U. S. Standard 
Form No. 25-C with good and sufficient surety or sureties as 
required by the specifications, at the time that the contract 
is executed. eee 

It is hereby warranted that in the event award is made to 
the undersigned there will be furnished under this contract, or 
used in the performance of the work covered by the contract, 
only such unmanufactured articles, materials and supplies as 
have been mined or produced in the United States and only 
such manufactured articles, materials and supplies as have 
been manufactured in the United States substantially all from 
articles, materials, or supplies, mined, produced or manufac- 
tured, as the case may be, in the United States, except as noted 
below or otherwise indicated in this proposal or authorized in 
the request for proposals. 

The Bidder further agrees that, if awarded the contract, he 
‘will commence the work within 10 calendar days after receipt 
of written notice to proceed, and that he will fully complete 
the entire work ready for use not later than 30 June 1952 
after the date of receipt by him of notice to proceed and that 
he will fully complete certain portions of the work for bene- 
ficial occupancy as described in Special Conditions paragraph 
SC-33 not later than 1 June 1952. 
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Bidder represents he has not employed or retained a 
company or person (Other than a full-time employee) to so- 
licit or secure this contract, and agrees to furnish information 
relating thereto as requested by the Contracting Officer. 

Bidder represents that the aggregate number of employees 
of the bidder and his affiliates is: . X... 500 or more, 
less than 500. 

Condition: Bidders are advised that the award for this work 
will be made to one Bidder on Proposals Nos. 1 and 2. The 
right is reserved, as the interest of the Government may re- 

quire, to accept or re-[ject] any or all items of any proposal. 


Joon McSuHarn, Inc., 
Delaware. 
By W. M. RusseEt1, 
Assistant Manager. 
17th & Spring Garden Sts., Philadelphia, Pa. 


Note—If the Bidder is a corporation, indicate State of Incorporation 
under signature; and, if a partnership, give full names of all partners. 


Exursir C 
12 Ocroser 1951. 
[Registered Mail—Return Receipt Requested] 


600.1 Camp Ritchie—NAWVL 
(Primary Site) 


NOTICE OF AWARD AND NOTICE TO PROCEED 


Joun McSwain, INc., 
17th & Spring Garden Streets, 
Philadelphia, Pennsylvania. 


GENTLEMEN: You are hereby notified that your proposal 
dated 2 October 1951 in the total amount of $6,574,825.00 
for Proposals Nos. 1 and 2 and is accepted for construction and 
completion of the Camp Ritchie Project—Primary Site, Camp 
Ritchie, Maryland. 

Contract No. DA-49-080-eng-856 is being prepared for sig- 
nature. Acceptable Payment and Performance Bonds must 
be furnished upon execution of the formal contract. 
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This is your formal notice to proceed with the work under 
the contract. The representative of this office responsible for 
superintending the work covered by the above contract is: 

Colonel Robert P. Kline 

Area Engineer 

Camp Ritchie, Maryland 

Telephone Highfield, Maryland—231 

It is requested that you acknowledge receipt of this notice 
of award and notice to proceed on the three inclosed copies, 
retaining one copy and returning the original and one copy to 


_ this office at once. 


Sincerely yours, 
Auan J. McCuTcHEn, 
Colonel, Corps of Engineers, 
District Engineer. 


Notice of award and notice to proceed received: 
JoHn McSuarn, Inc. 


3. AMENDED ANSWER 
(Filed June 21, 1955) 
First Defense 


The complaint fails to state a claim upon which relief can 
be granted. 
Second Defense 


Defendant admits the allegations of Paragraphs 1, 2, 3, 4, 
and 5 of the complaint. 


Third Defense 


Defendant denies the allegations of Paragraph 6 of the com- 
plaint which require an answer. 


Fourth Defense 


Further answering the complaint, the defendant states as 
follows: 








20a 


(a) Before the plaintiff issued to the defendant a re- 
quest for a proposal, plaintiff represented to all pros- 
- pective proposers that the conditions and price which 
would be set forth in any proposal would not be final 
but that after the proposals were opened, negotiations 
would be conducted for the purpose of determining what 
the final conditions and price would be. In its formal re- 
quest for proposals (Exhibit A of the complaint) plain- 
tiff represented that the defendant’s proposal would 
be received for the purpose of negotiating a contract. 
This procedure was identical with a previous transaction 
in which defendant had submitted a proposal and later 
negotiations had resulted in a contract different in con- 
ditions and price from those in the proposal. Accord- 
ingly, defendant’s proposal was not an offer which was 
final as to conditions and price, but was means of ini- 
tiating negotiations with the plaintiff for a contract. 

(b) At the time the defendant submitted its proposal, 
defendant was already engaged on a Camp Ritchie proj- 
ect covered by the earlier contract referred to above. 
This project was located near the project which is the 
subject of this suit, and defendant had its office organ- 
ization and equipment and facilities set up there, which 
would make it less expensive to carry on this second 
project. In submitting its proposal, defendant took 
these facts into account and relied upon the contin- 
uation of its then existing contract. Unknown to the 
defendant, the plaintiff was contemplating terminating 
the major portion of that project, and did so after is- 
suing the Notice of Award and Notice to Proceed. 

Plaintiff nevertheless issued its “notice of award and 
notice to proceed” as alleged in Paragraph 4 of the com- 
plaint, when it knew or should have known all the facts 
- stated in this sub-paragraph and did not inform the 
defendant of its intentions. 

(c) Six proposals were submitted to the plaintiff and 
opened on October 2, 1951. Bid bonds were not re- 
quired and not furnished. The three lowest proposals 
were $8,033,110; $7,944,011; and $6,574,825. The last 
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named and lowest proposal was that of the defendant. 
It was $2,170,157.50 less than the average of the six 
proposals submitted and $1,369,135 less than the next 
lowest proposal. 

(d) Plaintiff did not conduct the required negotia- 
tions. On October 12, 1951, after a brief conference 
with employees of the defendant who were without 
authority to negotiate for or to bind the defendant, 
plaintiff issued to the defendant its “notice of award 
and notice to proceed” together with contract and bond 
forms for execution by the defendant, neither of which 
the defendant executed or accepted. Defendant alleges 
that plaintiff did not attempt to or intend to negotiate 
with the defendant at that conference. Subsequently, 
the defendant specifically informed the plaintiff of 
many matters which would have to be negotiated 
before any contract could be signed or any agreement 
reached. Among these were the fact that the plaintiff 
on November 5, 1951, had terminated the major portion 
of the Camp Ritchie job on which the defendant relied; 
a jurisdictional dispute within the union, and the re- 
fusal of the workers to work at the rate published by 
the Secretary of Labor; serious mistakes and errors in 
the defendant’s proposal, and other matters which would 
vitally affect the fixing of final conditions and price. 
On the basis of these representations seasonably made 
to the plaintiff, the defendant urged the plaintiff to 
negotiate with the defendant, but the plaintiff refused 
to do so. 

Fifth Defense 


Defendant pleads in the alternative that if a contract was 
made between the plaintiff and the defendant, the contract 
should be rescinded because of excusable mistakes and errors 
in the defendant’s proposal known to the plaintiff by ex- 
amination of the proposal itself and by notice seasonably given 
to plaintiff by defendant. 

Because of the volume and complexity of the specifications, 
(nearly 600 pages in length besides numerous drawings and 
four added specifications;) and the short time permitted for 
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preparing the proposal (less than two weeks) defendant over- 
looked some items of cost (two items of which totalled over 
$225,000) and underestimated other items (such as one esti- 
mated at $5,000 which turned out to cost more than $45,000). 
Furthermore no allowances were made in the defendant’s 
proposal for contingencies such as increase in costs of material 
and in wages. These matters were known by the plaintiff or 
were called to the attention of the plaintiff on October 2, 1951, 
October 12, 1951, October 24, 1951, October 26, 1951, Novem- 
ber 14, 1951, December 31, 1951, and on other dates during 
that period which are presently unknown to defendant. 


Sixth Defense 


Defendant presented the facts in this case to the Secretary 
of the Army. The Secretary of the Army on January 11, 1952 
wrote a letter to the Comptroller General of the United States 
with enclosures requesting a decision. On February 12, 1952 
the Comptroller General decided on the basis of the facts 
developed from the evidence presented that no contract was 
ever consummated and that the defendant had incurred no 
liability under its bid. A copy of said letter of the Comptroller 
General is attached hereto and made a part hereof as 


Exhibit A. 


Seventh Defense 


‘There was no contract between the plaintiff and the de- 
fendant for the reason that no agreement was reached between 


them. 
Charles B. Murray, 


Cartes B. Murray, 
Attorney for Defendant. 
A jury trial is demanded on all issues in this case. 
Charles B. Murray, 
CrHarces B. Murray, 
Attorney for Defendant. 
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Exuisir A 


CoMPTROLLER GENERAL OF THE UNITED STATEs, 
Washington 25, Feb. 12, 1952. 


The Honorable the SECRETARY OF THE ARMY. 


My Dear Mr. Secretary: Reference is made to your letter 
of January 11, 1952, with enclosures, requesting a decision as 
to whether an enforceable contract exists between the Govern- 
ment and John McShain, Inc., for certain construction work at 
Camp Ritchie, Maryland, covered by invitation No. ENG-49- 
080—-52-13—(15), dated September 14, 1951. 

The record shows that, at a conference held in the office of 
the District Engineer, Washington, D. C., on September 6, 
1951, for the purpose of acquainting prospective bidders with 
the general nature of the work to be performed, the contractors 
present, including representatives of John McShain, Inc., were 
advised in part as follows: 

“The proposals will be opened in this room at 1500 
hours on the 2nd of October, 1951. Negotiations will 
be conducted with those submitting the three lowest 
proposals to determine the final conditions and price.” 

The referred-to invitation was issued under date of Septem- 
ber 14, 1951, and stated that proposals, which would be the 
basis of negotiating a construction contract, would be received 
until October 2, 1951. Of the proposals received, that of John 
McShain, Inc., was low at $6,574,825, the other proposals 
ranging from $7,944,010 to $11,509,980. The proposal did not 
contain any qualification and stated that the contractor would 
execute a contract within 30 days after date of opening and 
would commence work within 10 days after receipt of notice to 
proceed. It is stated in first indorsement of December 3, 1951, 
from the Division Engineer to the Chief of Engineers, that the 
Division Engineer, immediately after the results of the bidding 
were reported to him, instructed the District Engineer to de- 
termine whether an error had been made by John McShain, 
Inc., in view of the relatively low bid submitted, but that, 
when the District Engineer replied that the contractor was 
pressing for an award of the contract, authority to make such 
‘award was granted. 
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In your letter of January 25, 1952, with reference to the 
matter, you state that, after the proposals were opened, the 
second and third lowest bidders indicated that, in view of the 
low proposal submitted by McShain, they were not interested 
in further negotiations as they could not approach the price; 
that the Corps of Engineers was cognizant that McShain was 
“able to pare certain administrative expenses because of the 
fact that a previous contract (No. DA-49-080-eng-833) was 
still in force”; and that on October 12, 1951, representatives 
of the contractor attended a conference—which is shown to 
have been held in the office of the District Engineer, Wash- 
ington, D. C. “—for the purpose of discussing the proposal and 
settling any contract questions.” 

The record shows that three representatives of John Mc- 
Shain, Inc., none of whom were officers of the corporation, 
attended the conference of (October 12, and that these repre- 
sentatives asked various questions relating to the performance 
of the work and gave no indications that John McShain, Inc., 
would not be willing to take the contract at the amount stated 
in its proposal. Mr. Paul Hauck, the contractor’s general 
manager, who was present, did express some concern because 
the amount quoted did not include anything to cover con- 
tingencies, overtime, liquidated damages, or price and wage 
increases. On the same day, but subsequent to the conference, 
a'formal notice was issued by the District Engineer to the 
contractor stating that its proposal, in the amount of $6,574,- 
825, was thereby accepted, that a formal contract was being 
prepared, and that the contractor was to proceed with the 
work. The contractor was requested in the notice to ac- 
knowledge receipt thereof in the space provided for the con- 
tractor’s signature and to return the original and one copy to 
the office of the District Engineer at once, retaining a copy. 

The record contains a memorandum made by the District 
Engineer of a conference held in his office with John McShain 
and Paul Hauck on October 24, 1951, which states that Mr. 
McShain stated at such time that he was willing to go ahead 
with the job, but that two of the trades, plumbers and steam- 
fitters, had refused to man the job at the wage rates set forth 
by the Department of Labor, and the Baltimore unions were 
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requesting that the Ritchie project. be placed within their dis- 
trict and were requesting an increase in wage rates, and that he 
thought it was the responsibility of the District Engineer to 
have the Department of Labor issue new wage rates in line 
with the Baltimore rates, or place the Ritchie project under 
jurisdiction of Hagerstown unions, which would mean lower 
rates. The memoradum. states that’ Colonel McCutchen 
stated that the contractor would have to have the Inter- 
national Union state its refusal, in writing, to man the job at 
the rates published by the Department of Labor, in which case 
the matter would be submitted: to the Chief of Engineers and 
be forwarded to the Department of Labor. In an affidavit 
filed with this Office by John McShain on January 28, 1952, 
it is stated that the affiant informed the District Engineer at 
this meeting that:a serious mistake had been made in the com- 
putation of the bid, but that, by reason of the fact that the 
contractor had contract No. DA-49-080-eng-833 to perform, 
the contractor could probably “get by” with the contract in- 
volved. However, affiant further states that he advised the 
District Engineer that certain items would have to be adjusted 
and cleared up before any contract could be signed, or agree- 
ment reached, particularly the wage scale situation. 

_ By letter of October 26, 1951, John McShain, as President of 
John McShain, Inc., advised the District Engineer that the 
contractor had purposely delayed returning the notice to pro- 
ceed in view of the serious problem of the wage scale which, it 
was believed, should be settled before any attempt was made 
to proceed with the work. Also, on November 7, 1951, the 
contractor, having received notice on November 5 of the termi- 
nation for the convenience of the Government of what appears 
to have been the major portion of contract No. DA-49-080- 
eng-833, wrote the District Engineer that the cancellation of 
said contract had seriously affected its position on the contract 
here involved and requested a conference on November 14. 
At the conference, according to the memorandum in the record, 
John McShain stated that he had “bid” for the work here in- 
volved solely because of having been awarded contract No. 
DA-49-080-eng-833; that he had been prepared to absorb 
the loss due to his mistake by reason of having the first con- 
tract, and that he did not feel that he could possibly undertake 
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the work under the circumstances. Accordingly, he asked to 
be excused, stating that the contracting officer should have 
recognized that the bid was extremely low in comparison with 
the others and notified him of a possible mistake at the time. 
The contractor contends before this Office that the mistakes 
in the calculation of its bid which were set forth in its letter 
of December 31, 1951, to you, were made because of the neces- 
sary haste in preparing its bid. In this connection, the con- 
tractor calls attention to the fact that the specifications for the 
work involved contain approximately 575 pages and, in addi- 
tion, four addenda, of which two are dated September 20, 1951, 
and the others September 25 and September 26, 1951, and that 
extensive drawings formed a part of the requirements for a bid. 
In the affidavit referred to above, John McShain states that, on 
October 2, 1951, in reviewing the estimates which the con- 
tractor had received for the subcontracts and the information 
covering the work to be done by the contractor, some doubt 
arose in his mind as to the advisability of attempting to submit 
a bid covering the work. However, he states that, in view of 
the statement which had been made to prospective bidders at 
the conference of September 6, 1951, to the effect that nego- 
tiation would be conducted with those submitting the three 
lowest proposals to determine the final conditions and price, 
he decided to submit a figure based upon the estimates that 
were available in the belief that any discrepancies arising could 
be taken care of before the contract was finally negotiated. 
The contractor contends that the notice of award was issued 
before any negotiations were held with representatives of the 
contractor who would be authorized to consummate a contract, 
and that, since the award of the contract never was finally 
accepted, no contract can be said to have been consummated. 
The contractor’s bid was considerably lower than the other 
bids and you have stated, as indicated above, that the Corps 
of Engineers was aware that the contractor would be able to 
pare certain administrative expenses by reason of having 
another contract to perform at the site of the work. Also, the 
contracting officer was advised from the statement made by 
Mr. Hauck at the meeting of October 12, referred to above, 
that the contractor’s bid included nothing for contingencies. 
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Under these circumstances, the Department of the Army would 
have been under a duty to advise the contractor that the ter- 
mination of contract No. DA-39-080-eng-833 was being con- 
sidered before accepting its bid in the event it had any 
information to that effect. While you state in your letter of 
January 25, 1952, that the contracting officer had no knowl- 
edge that said contract would be terminated, it is not shown 
that other officials of the Department of the Army were una- 
ware of such fact. 

However, aside from the above question, there is the more 
fundamental one of whether a contract was ever consummated. 
The fact that prospective bidders were advised at the pre-bid 
conference that negotiations would be conducted with those 
submitting the three lowest proposals to determine the final 
conditions and price and that the invitation stated that pro- 
posals would be received for the purpose of “negotiating” a 
construction contract would be calculated to lead bidders to 
believe the that contract was to be negotiated informally, 
rather than on a formal bid and acceptance basis. It is not 
denied in your letter of January 25 that negotiation with the 
bidders following receipt of the proposals was contemplated 
at the time the invitation was issued, but you state that the 
meeting of October 12 was considered to cover all the points 
subject to negotiation, since the price quoted apparently was 
acceptable to the contractor at that time. 

Admittedly, the representatives of the contractor who were 
present at the meeting of October 12 should have stated at 
that time that the amount bid was not considered by the con- 
tractor to be firm. However, if as appears to be the case it is 
admitted that the contractor was entitled to negotiate the con- 
tract informally and that the proposal submitted was not, 
therefore, understood to be a firm proposal, then it necessarily 
follows that any negotiation had would not be binding on the 
contractor unless transacted with representatives of the con- 
tractor who were duly authorized to enter into a final and 
binding agreement. In this connection, there has been sub- 
mitted here a “Certificate of Certification of Secretary of John 
McShain, Inc., of Delaware,” wherein it is stated that the 
President and, in his absence or disability, the Vice-President, 
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are authorized by sections 31 and 33 of the by-laws of the 
corporation to execute bonds and other contracts requiring the 
seal, under the seal of the corporation, and that the only other 
persons authorized to perform such functions for the corpora-. 
tion are Vincent P. McDevitt, the corporation’s counsel, and 
Edward 8. Barnhart, Secretary of the corporation, who, joint- 
ly and severally, were appointed attorneys-in-fact for the cor- 
poration at a special meeting of the Board of Directors held 
on July 5, 1949, and that their authority to perform such func- 
tions is operative only when the President and Vice-President 
of the corporation are absent from the country. Relative to 
the authority of Messrs. Hauck, Tippett and Russell, the rep- 
resentatives of the contractor who were present at the meeting 
of October 12, 1951, it is stated in the McShain affidavit as 
follows: 


All bids submitted by the Corporation must be ap- 
proved by me before submission and Messrs. Hauck, 
Tippett and Russell have never been authorized to sub- 
mit, nor have they ever submitted, a bid on behalf of 
the Corporation without securing such approval. 


Messrs. Hauck, Tippett and Russell have never been 
authorized to negotiate or accept, nor have they ever 
negotiated or accepted, a contract on behalf of the Cor- 
poration. On occasion they have communicated to. 
contracting officers the fact that I have approved par- 
ticular contracts, having obtained my approval before 
the meeting or during the course of the meeting by 
telephone. 

Of course, the representatives referred to, who were not offi- 
cers of the corporation, would have no implied authority to 
bind the corporation in a matter of this kind for the reason 
that negotiation of the contract necessarily included the execu- 
tion of the contract and the payment and performance bonds, 
which were required to be signed by an officer of the corpora- 
tion. Hence, it would seem that the proceedings which took 
place at the meeting of October 12 did not amount to a nego- 
tiation of a final contract, or have the effect of converting the 
contractor’s proposal to a firm bid the purported acceptance of 
which created a contract. On the contrary, there is substantial 
basis for the view that the notice of award and notice to proceed 
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which was issued to the contractor on October 12, 1951, con- 
stituted no more than a firm offer on the part of the Govern- 
ment to award the contract to the contractor at the price stated 
in its proposal and, as such, would have had to have been ac- 
cepted without qualification by the contractor in order for a 
contract to be consummated. As indicated above, the con- 
tractor never returned the referred-to notice with its signature, 
as contemplated, and there is considerable doubt that a court 
would hold that the statement reported by the District. Engi- 
neer to have been made by John McShain at the meeting of 
October 24, 1951, to the effect that he was willing to go ahead 
with the work, constituted an acceptance of the offer of award, 
particularly in view of the fact that McShain reportedly fol- 
lowed such statement immediately with the statement that he 
thought it was the responsibility of the District Engineer to 
take action to the end that certain wage-rate problems could be 
resolved, and of the contention made in McShain’s affidavit, re- 
ferred to above, as to the conditional nature of the offer. 
Moreover, the contractor’s letter of October 26, 1951, the con- 
tents of which are set out above, is capable of being interpreted 
as a conditional acceptance only. The negotiations were in 
this status when, on November 14, 1951, the contractor ad- 
vised the District Engineer that it would be unable to under- 
take the work in view of the termination of contract No. 
DA-49-080~eng-833. Hence, under the facts developed from 
the evidence presented here, and considering the ambiguities, 
uncertainties, and confusion which attended the entire trans- 
action, there appears no clearly sound basis for concluding that 
a contract was ever consummated, or that John McShain, Inc., 
has incurred any liability under its bid. 

The copy of contract No. DA-49-080-eng-856, the specifica- 
tions thereto and abstract of bids, as well as copy of contract 
no. DA-49-080-eng-833, are returned herewith. The other 
papers transmitted with your letter are being retained in this 
Office. 

Sincerely yours, 
(S) Liyosry C. Warren, 
Comptroller General, 
of the United States. 
Enclosures. 
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4. JUDGE McGARRAGHY’S ORDER STRIKING DE- 
FENSES AND ORDERING SEPARATE TRIALS ON 
MISTAKE AND DAMAGES 


(Filed March 29, 1956) 
ORDER 


This cause having come on for hearing on February 10, 1956, 
on the motion of the plaintiff for judgment on the pleadings 
and other relief, and the Court after consideration of the briefs 
and arguments of counsel having rendered its decision by mem- 
orandum dated March 19, 1956, it is this 29th day of March 
1956, ordered: 

1. That the first, fourth, sixth, and seventh defenses con- 
tained in the amended answer be stricken as legally insufficient. 

2. That the fifth defense will be considered as an affirmative 
plea for rescission of the contract and as so considered will be 
sustained, and a separate trial is hereby ordered pursuant to 
rule 42 (b) of the Federal Rules of Civil Procedure on the 
issues raised thereby. 

3. That, dependent upon the outcome of the separate trial 
on the fifth defense, the further issue raised by the third de- 
fense will thereafter be set down for trial. 

4. That in all other respects plaintiff’s motion is denied. 

(S) Joseph C. McGarraghy, 
JoserH C. McGarracHy, 
United States District Judge. 


5. REPLY 
(Filed May 21, 1956) 


By order of this Court dated March 29, 1956, the Fifth De- 
fense contained in the amended answer was held to constitute 
an affirmative plea for rescission of the contract between the 
parties. The plaintiff replying thereto: 


First 


Denies each and every averment contained in said Fifth De- 
fense except denies knowledge as to the actions of defendant 
therein described and avers that plaintiff was informed by rep- 
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resentatives of the defendant on October 12, 1951 that no al- 
lowances for contingencies had been made by the defendant in 
its bid and that such omission was deliberate on its part in 
order to secure the contract. Plaintiff further specifically de- 
nies that any substantial error existed in defendant’s bid or 
that any suggestion or intimation of such error in defendant’s 
proposal was seasonably communicated to it or to any persons 
on its behalf, or was or should have been known to it by rea- 
son of any communications between the parties or otherwise 
prior to an assertion to that effect by defendant on November 
14, one month after acceptance of the contract by plaintiff and 
more than three weeks subsequent to the time when de- 
fendant should have commenced the construction work con- 
tracted for. 
Second 


Avers that defendant is barred by laches from asserting a 
plea for rescission in that said plea was made for the first time 
on April 20, 1955, almost four years after notice was sent by 
plaintiff to defendant that the latter would be held for the 
damages sustained by plaintiff in reletting the contract to 


others. 
Third 


Avers that defendant is estopped to assert a plea for rescis- 
sion on the ground of mistake in that defendant, acting with 
full knowledge of each of the matters of which knowledge 
or notice is attributed by it to plaintiff and such further knowl- 
edge or information it had as bidder, did, after October 2, 
1951, the date on which all proposals including that of de- 
fendant, were publicly opened, withhold or neglect to assert 
or bring to the attention of defendant the presently claimed 
mistakes or errors at any time prior to acceptance of the con- 
tract by plaintiff on October 12, 1951, pursuant to defendant’s 
request for such contract repeated on that date. 


Fourth 


Avers that defendant has waived any right which might 
have existed to assert a plea for rescission on a claim of mistake 
in that defendant acting through its president, at or after the 
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time on which it first asserted the existence of errors, did 
nevertheless agree to proceed with performance under the 
contract as made. | . . 
WHEREFORE, plaintiff prays judgment of this Court dis- 
missing said Fifth Defense and directing further trial on the 
issue of plaintiff's damages in accordance with the order of 
the Court dated March 29, 1956. 
Grorce CocHRAN Dovs, 
Assistant Attorney General, Civil Division. 
(S) Otrver GascuH, 
United States Attorney, 
(S) Gero. 8. Leonarp, 
First Assistant, Civil Division, 
(S) Lrno A. Gracria, 
Attorney, Department of Justice, 
' Attorneys for Plaintiff. 


6. DEFENDANT’S PRETRIAL STATEMENT 
(Filed April 23, 1956) 


Pursuant to a Request for Proposals dated September 14, 
1951, made by plaintiff through its District Engineer for the 
Washington District, defendant on or about October 2, 1951, 
sent to plaintiff, its Contractor’s Proposal, a copy of which 
is annexed to the complaint as Exhibit B. 

In all, six proposals were received by the plaintiff, as follows: 


(1) Baltimore Contractors, Inc..--.---..-----__-2----__-_ $11, 509, 980. 00 
(2) J. A. Jones Construction Co__-.--------------_--- 9, 553, 370. 00 
(3) S. A. Healy Co. and Caldwell & Scott Engineering & 

Construction Co. Inés eee 8, 854, 600. 00 
(4). 5B; Perinnl © S0n8. 2 ooo seca eseestoecse 8, 033, 110. 00 
(5) John A. Johnson & Son, Inc_.---_- Be ee es 7, 944, 010. 00 
«6) John: MeShain, Inc..WW 22 ccc cnnncceencnnus 6, 574, 825. 00 


On October 12, 1951, plaintiff sent to defendant a Notice 
of Award and Notice to Proceed, a copy of which is annexed 
to the complaint as Exhibit C. 

The contract thereby made between the plaintiff and the 
defendant, should be rescinded because of excusable mistakes 
and errors in the defendant’s Proposal known to the plaintiff 
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by examination of the proposal itself, and by notice seasonably 
given to plaintiff by defendant. 

The specifications were six hundred (600) pages in length, 
and included also numerous drawings. There were also four 
(4) added specifications. These voluminous and complex 
specifications were examined and a proposal prepared in less 
than two weeks by the defendant. Because of the time limit 
and the other difficulties, defendant overlooked some of the 
items of cost. Two of these, for instance, totalled more than 
$225,000.00. The defendant also underestimated other items. 
One of these, for instance, was estimated by the defendant to 
cost $5,000.00 and it was later learned that it would cost 
$45,000.00. Furthermore, no allowances were made in the de- 
fendants proposal for contingencies such as increase in costs of 
material, and increase in wages. These errors were known by 
the plaintiff, or were called to the attention of the plaintiff on 
various dates, including October 2, 1951, October 12, 1951, Octo- 
ber 24, 1951, October 26, 1951, November 14, 1951, and Decem- 
ber 31, 1951. 

* Respectfully submitted, 
(S) Charles B. Murray, 
Cuartes B. Murray, 
(S) George F. Shea, 
Grorce F. SHxEa, 
Attorneys for Defendant. 


7. PRETRIAL PROCEEDINGS 
(Filed April 23, 1956) 
STATEMENT OF NATURE OF CASE 


_ This is an action for damages for alleged breach of contract. 

. P USA alleges that it issued to D John McShain, Inc. among 
others, a Request for Proposals dated Sept. 14, 1951; that D 
thereafter submitted to P a Contractor’s Proposal dated Oc- 
tober 2, 1951; that P thereafter executed same and sent. same 
to D; that D received a Notice of Award and Notice to Proceed 
dated October 12, 1951. P further alleges that D did not pro- 
ceed with the work within the time limited therefor and that 
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by reason of Ds failure to so proceed as provided in the contract 
P has been damaged. 

All of the foregoing allegations of the P except damage have 
been admitted by D. In addition D alleges that the con- 
tract entered into between P and D should be rescinded be- 
cause of excusable mistakes in Ds proposal which were known 
to P by examination of said propesal as well as by notice sea- 
sonably given to the P by D. 

In the circumstances the sole issue in the trial of this action 
is the issue as to whether the contract should be rescinded and 
if not what damages result therefrom. 

No stipulations have been agreed to between counsel for 
parties hereto. 

It is stipulated that interrogatories which have previously 
been served by counsel for P and D respectively upon opposing 
counsel be answered so far as they can be answered by Friday, 
April 27, 1956 prior to the taking of deposition set for said 
latter date and that such answers to said interrogatories as 
have not been made by Friday April 27, 1956 shall be made 
within 20 days following said date. 

(S) Csaries F. McLavcuHury, 
Pretrial Judge. 
(S) CHaries B. Murray, 
(S) Gero. 8. Leonarn, 
Attorneys for Plaintiff. 


8 ORDER OF JUDGE HOLTZOFF AMENDING 
PRE-TRIAL ORDER 


(Filed April 5, 1957) 


Upon consideration of Defendant’s Motion to Amend Pre- 
Trial Order filed herein on March 25, 1957, submitted with 
which was a document entitled “Defendant’s Proposed Amend- 
ment to the Pre-trial Order,” and Plaintiff's Memorandum of 
Points and Authorities in Opposition to said Motion, and the 
Court having heard in open court on April 5, 1957, full argu- 
ment by counsel for both parties, it is by the Court this 5th day 
of April 1957, adjudged and ordered that: 

Defendant’s said Motion to Amend Pre-trial Order be and it 
is hereby granted; and 


r 


* 


ae 
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The Pre-Trial Order of the Court of April 23, 1956 is hereby 
amended pursuant to the opinion of the Court dictated at close 
of argument, to conform to and include the said document 
submitted with Defendant’s said Motion and entitled “Defend- 
ant’s Proposed Amendment to the Pre-Trial Order.” 

(S) Aexanver Horrzorr, 


Judge. 
Seen: 
(S) Geo. S. Leonard 
GrorGE S. LEONARD, 
Attorney for Plaintiff. 
Submitted by: 


(S) Nicholas J. Chase, 
NicHo.as J. CHASE, 
(S) Charles B. Murray, 
Cuares B. Murray, 
(S) George F. Shea, 
Grorce F. SHea, 
Attorney for Defendant. ° 


9. DEFENDANT’S PROPOSED AMENDMENT TO THE 
PRE-TRIAL ORDER 


, (Filed March 25, 1957) 


Paragraphs 3 and 4 of the Pre-trial Proceedings of September 
23, 1956, are amended to read as follows: 

Defendant admits that it received a Request for Proposals; 
that it submitted a Contractor’s Proposal; and that plaintiff 
thereafter sent defendant a Notice of Award and Notice to 
Proceed as alleged by plaintiff. 

Defendant denies that any contract came into existence as 
neither it nor plaintiff ever intended that the Proposal be-re- 
garded as an offer which would bind it upon acceptance by 
plaintiff as distinguished from a basis for future negotiations. 
Furthermore, the conference of October 12, 1951, did not result 
in any contract. 

Defendant further alleges that if a contract did come into 
existence, it should be rescinded because of excusable mistakes 
in its proposals which were known or should have been known 
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to plaintiff resulting from (1) errors and omissions in compu- 
tations, (2) the mutual mistaken belief of the parties that an- 
other contract (Camp Ritchie Proper) between the parties at 
the same situs would continue, and (3) a failure to include the 
possibility of termination of the contract (Camp Ritchie 
Proper) as a cost factor in its bid. 
Defendant further contends that there is a substantial dif- 
ference in terms between the alleged contract which is the sub- 
ject of this action and the contract subsequently relet by 
plaintiff to another contractor, which difference bars recovery 
as a matter of law in this action. 

Lastly, defendant contends that appropriate effect should be 
given under the doctrine of primary jurisdiction to the de- 
cision of the Comptroller General of February 12, 1952, 
determining that no contract existed between plaintiff and de- 
fendant following the submission of the question to him. 

Submitted by: 

(S) Charles B. Murray, 
CxHartes B. Murray, 

(S) George F. Shea, 
GeorceE F. SHxEa, 

(S) Nicholas J. Chase. 
NicHouas J. CHASE. 


10. ORAL OPINION OF JUDGE HOLTZOFF, 
DELIVERED APRIL 3, 1957 


The Court. acdiahec” 
The Court will grant the motion to amend the pretrial 
order. In granting this motion it desires to make it clear that 


_ the only purpose in granting it is to permit the moving party 


_ 


to place itself in the position of being able to present at the 
trial the matters that had previously been ruled upon on prior 
motions, because in this jurisdiction the rule as to law of the 
case does not apply to interlocutory orders. , 
“Fhe Court’s order in granting this motion is not to be con- 
strued as an acquiescence in the assertion that the prior inter- 
locutory orders were erroneous. The Court does not pass. on 


| that and in fact presumes that they were correct until and 
' unless they are overruled or reversed. 


The only purpose in granting the motion, I repeat, is to 


e 
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make it possible to the defendant to reopen these issues as 
it has a right to do. 

Did you wish to present anything else, Mr. Leonard? 

Mr. Cxase. I have an order, sir. There is an order in the 
file that I have given the other side that embodies the pro- 
posed amendment for the Court’s signature. It is entitled 
“Defendant—— 

The Court. You don’t put a proposed order in the file. 

Mr. Case. I attached it as Exhibit B to my motions papers. 

The Court. That’s a rather unusual way to do things. You 
present the order after the Court announces its decision. By 
presenting the order you rather assume that the Court is going 
to decide in your favor. Would you locate that order? 

Mr. Case. Yes, your Honcr. 

Mr. Leonarp. May it please your Honor, the order has 
nothing to do with the opinion you have given. It desires all 
the matters of merit in the case. 

The Court. Did you wish to present anything ine. “Mr. 
Leonard? 

On that ruling I should like to present a short form order. 

Mr. Leonarp. The pretrial order of such a date is amended 
in accordance with the opinion given this date. 

The Court. Not in accordance with this opinion. Motion 
to amend pretrial order is granted and the pretrial is amended 
as indicated in the motion, or words to that effect. 

Mr. Leonarp. The motion, of course, your Honor, goes far, 
far beyond anything which you have already dictated. 

Mr. CxHase. My order, sir, is strictly within the limits of 
your Honor’s ruling. 

The Court. Well, I will see. 

Hereafter don’t submit proposed orders and get them ite 
in the file. It isn’t only wrong but it is very cumbersome and 
then the difficulty is that the order would have a file mark, a 
predated file mark. 

I think you had better submit a new order. Use words to 
the effect that defendant’s motion to amend a pretrial order 
was granted and the pretrial order is deemed amended by in- 
cluding therein the proposed amendment filed March 25, 1957. 

I think that’s all that is necessary. 

Mr. CuHase. Thank you, sir. I will present it later. 


447127 —bie—5 











38a 


11. ORAL OPINION OF JUDGE LETTS GRANTING — 
DEFENDANT’S MOTION TO DISMISS 


(April 12, 1957) 


United States District Court for the District of Columbia ~ 


Civil Action No. 1066-54 


Unrrep Strates OF AMERICA 
v. 
Joan McSuHarn, INC., DEFENDANT 


Wasuinorton, D.C., Friday, April 12, 1967. 

The above-entitled action came on for further trial at 10:00 

o’clock a. m., on Friday, April 12, 1957, in the United States 
| District Court for the District of Columbia. 

Before: Honorable F. Dickinson Letts, Judge. 

Appearances: George F. Leonard, Esquire, and David U. 
‘Seaman, Esquire, Assistants to the Attorney General, on be- 
half of the United States; Charles B. Murray, Esquire, Nich- 
olas J. Chase, Esquire, and George F. Shea, Require, on behalf 
of the defendant. 


OPINION OF THE COURT 


The Court (Letts, J.). When the plaintiff closed its case and 
rested the defendant moved for a judgment in its favor. 

_. The Court has considered the arguments and briefs sub- 
mitted in support thereof and the arguments and briefs oppos- 
ing such motion. 

The Court is now prepared to rule. 

My study and reflections have led me to the conclusion that 
| the plaintiff has failed to make out a prima facie case. - | 
My ruling will rest upon the record but perhaps I should 

specify my ultimate and controlling conclusion: 
| find that plaintiff’s contracting officer in fact initiated ne- 
gotiation proceedings and that such was his avowed intention; 

I find that the invitation was so understood by the defendant 
and that the defendant made his proposal in the spirit of such 
intended purpose ; 
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It’seems clear that the contracting officer knew or certainly 
had reason to know that the defendant did not intend his 
proposal to be treated as a firm bind. Such contracting officer 
must have known that the defendant had a right to negotiate 
and that he was not surrendering that right in making his pro- 
posal upon the form presented to him by the contracting officer. 

I further find that the transaction between plaintiff and 
defendant never got beyond the negotiating stage; 

The proof which has been offered by plaintiff fails to show 
a binding and enforceable contract. 

The defendant’s motion for judgment is granted and a judg- 
ment for defendant will be entered of record. 

(Thereupon the instant proceedings were concluded.) 


12. FINAL JUDGMENT 
(April 16, 1957) 


This case having come on for trial and the plaintiff having 
introduced its evidénce and rested, and the defendant having 
moved for judgment, and the said motion and the opposition 
thereto having been fully argued by counsel for the parties in 
open court, and fully heard by the court, and the court having 
considered the briefs of the parties; and the court having an- 
nounced its opinion, findings of fact, and conclusions of law 
on.April 12, 1957, it is by the court this 16th day of April 1957; 

Adjudged, ordered and decreed that the motion of the de- 
fendant for judgment be, and it is hereby, granted; and that 
the cause be and it is hereby, dismissed with prejudice. 

By the Court: 

(S) F. Dicxrnson Letts, 
: Judge. 
Presented by: : pao, 
(S) Charles B. Murray 
CHaRLEs B. Murray, 
(S) George F. Shea, 
-  Grorce F. Sea, 
(S)-- Nicholas J. Chase, 
NicHo.as J. CHASE, : 
Attorneys for Defendant. 
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13. MOTION TO AMEND FINDINGS, CONCLUSIONS, 
AND JUDGMENT 


(Filed April 24, 1957) 


Pursuant to Rules 52 (b) and 59 (e) of the Federal Rules of 
Civil Procedure, plaintiff respectfully moves the Court to 
amend the findings, conclusions, and judgment in this cause: 

1. To strike therefrom the inclusion of and reference to mat- 
ters not appearing from the face of the three admitted exhibits 
and defendant’s admission of nonperformance; upon the 
grounds (a) that such evidence was (i) uncontroverted, and 
(ii) no other or different evidence was admitted or appears of 
record; and (b) the issue raised thereby was solely one of law. 

2. To specify therein the necessary conclusion of the Court 
overruling the interlocutory order of March 29, 1956, upon the 
ground that the issues and evidence were identical and the rul- 
ings opposed. 

Geo. Cocnran Dovs, 
Assistant Attorney General, 
Ouiver GAScH, 
Umted States Attorney, 
Gero. S. Leonarp, 
First Assistant, Civil Division, 
Davin V. SEAMAN, 
Attorney, Department of Justice, 
Attorneys for Plaintiff. 


14. ORDER DENYING MOTION TO AMEND FINDINGS, 
CONCLUSIONS, AND JUDGMENT 


(Filed May 28, 1957) 


Upon consideration of Plaintiff’s Motion to Amend Find- 
ings, Conclusions, and Judgment, Plaintiff’s Memorandum in 
support thereof, and Plaintiff’s Points and Authorities in sup- 
port thereof, all filed herein on April 24, 1957, and also De- 
fendant’s Opposition to Motion to Amend Findings, Conclu- 
sions and Judgment, and Defendant’s Memorandum of Points 
and Authorities in support of said opposition, it is, by the 
Court this 28th day of May 1957, 
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Adjudged and ordered that Plaintiff’s said Motion to Amend 
Findings, Conclusions, and Judgment be, and it is hereby, 
denied. 

By the Court: 

| F. Dickinson Lerts, Judge. 
Submitted by: 
(S) Charles B. Murray, 
CxHartes B. Murray, 
1001 Connecticut Ave. N.W., Washington 6, D. C., 
(S) George F. Shea, 
Grorce F. SHxa, 
Tower Building, Washington 6, D.C., 
(S) Nicholas J. Chase, 
NicHOoLas J. CHASE, 
Wyatt Building, Washington 6, D.C., 
Attorneys for Defendant. 


CERTIFICATE OF SERVICE 


I hereby certify that service of the foregoing proposed Order 
Denying Plaintiffs Motion to Amend Findings, Conclusions, 
and Judgment was made on plaintiff on this twenty-seventh 
day of May, 1957, by mailing a copy of said proposed Order 
to plaintiff's attorney, Honorable George S. Leonard, Assistant 
to the Assistant Attorney General in charge of the Civil Divi- 
sion, Department of Justice, Washington 25, D. C. 

(s) Crartes B. Murray, 
Attorney for Defendant. 


15. NOTICE OF APPEAL 
(Filed July 18, 1957) 


Notice is hereby given this 18th day of July 1957, that the 
United States of America hereby appeals to the United States 
Court of Appeals for the District of Columbia from the judg- 
ment and order of this Court entered on the 16th day of April 
1957 and the order entered on the 28th day of May 1957 in 
favor of John McShain, Inc. against said United States of 
America. 

Outver GAscH, 
United States Attorney. 
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13. MOTION TO AMEND FINDINGS, CONCLUSIONS, 
AND JUDGMENT 


(Filed April 24, 1957) 


Pursuant to Rules 52 (b) and 59 (e) of the Federal Rules of 
Civil Procedure, plaintiff respectfully moves the Court to 
amend the findings, conclusions, and judgment in this cause: 

1. To strike therefrom the inclusion of and reference to mat- 
ters not appearing from the face of the three admitted exhibits 
and defendant’s admission of nonperformance; upon the 
grounds (a) that such evidence was (i) uncontroverted, and 
(ii) no other or different evidence was admitted or appears of 
record; and (b) the issue raised thereby was solely one of law. 

2. To specify therein the necessary conclusion of the Court 
overruling the interlocutory order of March 29, 1956, upon the 
ground that the issues and evidence were identical and the rul- 
ings opposed. 

Gro. CocHran Dove, 
Assistant Attorney General, 
Outver GascH, 
United States Attorney, 
Gero. S. Lzowarp, 
First Assistant, Civil Division, 
Davin V. SEAMAN, 
Attorney, Department of Justice, 
Attorneys for Plaintiff. 


14. ORDER DENYING MOTION TO AMEND FINDINGS, 
CONCLUSIONS, AND JUDGMENT 


(Filed May 28, 1957) 


Upon consideration of Plaintiff's Motion to Amend Find- 
‘ings, Conclusions, and Judgment, Plaintiff's Memorandum in 
support thereof, and Plaintiff’s Points and Authorities in sup- 
port thereof, all filed herein on April 24, 1957, and also De- 
'fendant’s Opposition to Motion to Amend Findings, Conclu- 
sions and Judgment, and Defendant’s Memorandum of Points 
and Authorities in support of said opposition, it is, by the 
Court this 28th day of May 1957, 
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Adjudged and ordered that Plaintiff’s said Motion to Amend 
Findings, Conclusions, and Judgment be, and it is hereby, 
denied. 

_ By the Court: 
| F. Dickinson Letts, Judge. 
Submitted by: 
(S) Charles B. Murray, 
Cuartes B. Murray, 
1001 Connecticut Ave. N.W., Washington 6, D. C., 
(S) George F. Shea, 
Grorce F. Sua, 
Tower Building, Washington 5, D.C., 
(S) Nicholas J. Chase, 
NicHoxas J. CHASE, 
Wyatt Building, Washington 5, D.C., 
Attorneys for Defendant. — 


CERTIFICATE OF SERVICE 


I hereby certify that service of the foregoing proposed Order 
Denying Plaintiff's Motion to Amend Findings, Conclusions, 
and Judgment was made on plaintiff on this twenty-seventh 
day of May, 1957, by mailing a copy of said proposed Order 
to plaintiffs attorney, Honorable George S. Leonard, Assistant 
to the Assistant Attorney General in charge of the Civil Divi- 
sion, Department of Justice, Washington 25, D. C. 

(s) Cartes B. Murray, 
Attorney for Defendant. 


15. NOTICE OF APPEAL 
(Filed July 18, 1957) 

Notice is hereby given this 18th day of July 1957, that the 
United States of America hereby appeals to the United States 
Court of Appeals for the District of Columbia from the judg- 
ment and order of this Court. entered on the 16th day of April 
1957 and the order entered on the 28th day of May 1957 in 
favor of John McShain, Ine. against said United States of 
America. 

Ottver GascH, 
United States Attorney. 
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16. EVIDENCE 


A. Plaintiff’s Exhibit A: Requests For Proposals _ 
{Restricted. ENG-49-080-52-13-(15)} 


U. 8. ARMY SPECIFICATION FOR CONSTRUCTION OF CAMP RITCHIE 
PROJECT PRIMARY SITE IN THE VICINITY OF CAMP RITCHIE, 
MARYLAND, 14 SEPTEMBER 1951 


Corps of Engineers 
Office of the District Engineer 
Washington District 
First and Douglas Streets NW. 
Washington 25, D. C. 


INFORMATION TO PROSPECTIVE BIDDERS 


Particular attention is invited to the following: 

1. Date of opening of proposals is 3:00 p. m. Eastern 
Standard Time 2 October 1951. 

2. All questions concerning the plans and specifications 
issued herewith should be referred to the Office of the Area 
Engineer, Camp Ritchie, Maryland, phone Highfield 231. 

' 3. COMPLETION TIME: The completion time for the en- 
tire work, is 30 June 1952. 

4. LIQUIDATED DAMAGES: The liquidated damages to 
be included in the specifications are as follows: 

(a2) The sum of $5000.00 for each calendar day of de- 
lay until the entire work is completed or accepted. 

(b) The sum of $1000.00 for each calendar day of de- 
lay until beneficial occupancy is accomplished for cer- 
tain portions of the work. 

5. VISITING SITE: Arrangements for inspection of the 
site must be made by telephone to Office of the Area Engineer, 
Camp Ritchie, Maryland, phone Highfield 231. 
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[Restricted. ENG—49-080-52-13-(15) ] 


(Do not write above this line) 
REQUEST FOR PROPOSALS 


U. S. Army Corps or ENGINEERS, 
OFFICE OF THE District ENGINEER, 
WASHINGTON District, 
First aND Doucuas STREETS, NW., 
Washington 25, D. C., 14 September 1961. 


Project: Camp Ritchie Project Primary Site in the vicinity of 
Camp Ritchie, Maryland. 

1. Proposals in duplicate will be received until 3:00 p. m. 
Eastern Standard Time, 2 October 1951, for the purpose of 
negotiating a construction contract for furnishing all plant, 
labor, materials and equipment and performing all work for 
the above-described projecti.a strict accordance with the speci- 
fications, schedules, addenda and drawings as follows: 

Specification—ENG 49-080-52-13-(15) dated 14 
September 1951. 

Drawings as designated in Paragraph SC-2 of Part 
ITI of the above-referenced specifications. 

All addenda to these specifications and schedules and 
drawings listed herein that may be issued prior to open- 
ing of proposals. 

2. Proposals will be submitted in sealed envelopes upon the 
attached Form and marked in the upper left hand corner “Pro- 
posal under Serial No. ENG 49-080-52-13-(15), the serial 
number indicating the project for which the proposal is sub- 
mitted. The proposer who is awarded the Contract will be re- 
quired to execute the Department of the Army Contract Form 
for construction (R-5701), a copy of which is available in the 
District Engineer Office, Washington District, designated 
above. 

3. The right is reserved, as the interest of the Government 
may require, to reject any and all proposals and to negotiate 
with any proposer. 

4. Proposers should carefully examine the drawings and 
specifications, visit the site of the work, and fully inform them- 
selves as to all conditions and matters which can in any way 
affect the work or the cost thereof. Should a proposer find dis- 
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crepancies in, or omissions from the drawings, specifications, or 
other documents or should he be in doubt as to their meaning, 
he should at once notify the Contracting Officer and obtain 
clarification prior to submitting any proposal. 

5. Where sets of drawings are requested by bona fide pro- 
posers, 2 maximum of 8 sets will be furnished any one pro- 
poser. A deposit of $100.00 per set will be required to insure 
their return. The deposit should be in the form of a United 
States Money Order or a certified check made payable to the 
“Treasurer of the United States” and delivered to the Disburs- 
ing Officer, Office of the District Engineer, First and Douglas 
Streets, N. W., Washington, D.C. The deposit, if made, will 
be refunded when the drawings are returned in good condition, 
transportation prepaid, to the Issuing Office within 15 days 
after the opening of proposals. 

A requirement for obtaining plans and specifications 
is that all plans and specifications MUST be returned 
by unsuccessful bidders. 

6. Priority Rating: Proposers are advised that this project 
will carry a DO-C2 priority rating, certified under C. M. P. 
Regulation No. 6. 

7. If the proposer, by checking the appropriate box provided 
therefor in his proposal, has represented that he has employed 
or retained a company or person (other than a full-time em- 
ployee) to solicit or secure this contract, he may be requested 
by the Contracting Officer to furnish a completed Standard 
Form 119 “contractor’s Statement of contingent or other fees 
for soliciting or securing contract.” If the proposer has pre- 
viously furnished a completed Standard Form 119 to the office 
issuing this request for proposal, he may accompany his pro- 
posal with a signed statement, (a) indicating when such com- 
' pleted form was previously furnished, (b) identifying by num- 
ber the previous request for proposals or contract, if any, in 
connection with which such form was submitted and (c) rep- 
resenting that the statements in such form are applicable to 

this proposal. 
_. 8. Optional Equipment: The products of any reputable 
manufacturer regularly engaged in the commercial production 
of materials, supplies or equipment will not be excluded on 
_ the basis of minor differences, provided all essential require- 
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ments of the specifications relative to materials, capacity and 
performance are met. The bidder shall furnish a statement 
giving a complete description of all points wherein the materi- 
als, supplies or equipment he proposes to furnish does not 
comply with the specifications, as well as any exceptions he 
may take to the specifications. Failure to furnish such a state- 
ment will be interpreted to mean that the bidder agrees to 
meet all the requirements of the specifications. 

9. Security Controls: Plans and specifications will not be re- 
leased for precontract negotiations until the prospective con- 
tractor and subcontractors have executed a security agreement 
(D. D. Form 441) and it has been determined by the Contract- 
ing Officer that they meet all necessary security requirements. 

All proposals delivered in person or by messenger must 
be left in the Mail Room, Room 212, in the Adminis- 
tratton Building, not later than the time set for receiv- 
ing proposals. 


Bid No. 
Serial No. ENG-—49-080-52-13-(15) 


CONTRACTOR’S PROPOSAL 


2 Ocroser 1951. 
To: Office of the District Engineer, Washington District, Corps 
of Engineers, U.S. Army, First and Douglas Streets NW, 
Washington 25, D. C. 
Project: Camp Ritchie project primary site in the vicinity of 
Camp Ritchie, Maryland. 


In compliance with your Request for Proposals dated 14 
September 1951 the undersigned hereby proposes to furnish 
the plant, labor, materials and equipment and perform all work 
for the above-described project in strict accordance with the 
specifications, schedules, drawings and addenda. 





(Bidder shall insert Addenda Nos. ; if none, so state) 
for the consideration of the following prices: 

Proposal No. 1: Construction and completion of the 
CAMP RITCHIE PROJECT—PRIMARY SITE, 
complete including the underground building; gas seal 
doors; blast doors and machinery and decontamination 
chambers; reservoir; water, sewer, drainage, electric 
and telephone pipes, conduits and appurtenances be- 
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low the tunnel roadway; tunnel roadway paving, curbs, 
sidewalks and railings; protective coating of cement 
mortar on walls and roof of rock chambers and unlined 
portions of tunnel, supervision of separate elevator and 
ventilation and air conditioning system contracts; 
baffle construction and part lining of ventilation shafts; 
headhouses at ventilation and diesel-engine exhaust 
shafts; cooling water towers; guard houses; sewage 
treatment plant; access road paving; fencing; installa- 
tion of government furnished equipment and materials 
not including U. 8. Army Signal Corps equipment; and 
all exterior and interior utilities, all as shown on the 
drawings and specified exclusive of the unit price items 
of work as set forth under proposal No. 2, for the con- 
sideration Of .2.s.ssveec GOUOrS CS xa ves ox ae ). 

Proposal No. 2: Construction and completion of the 
UNIT PRICE ITEMS OF WORK, all as shown on 
the drawings and as specified for the consideration of 
the unit prices set forth in the attached schedule, En- 
gineer Form No. 1618. 


UNIT PRICE SCHEDULE 
(To be attached to Contractor’s Proposal) 


Construction and completion of Dry Stone packing 
in sections of tunnels, which are to be lined with con- 
crete, including steel pipe drains and placing Govern- 
ment furnished corrugated steel sheets and crushed stone 
(Items 1, 2 and 3); Concrete out-and-cover tunnel sec- 
tions including damproofing, wing walls and portal and 
tunnel lining including placing of Government furnished 
reinforcing steel and Rubber Stops (Items 4, 5, 6, 7, 8 
and 21); Grouting space above tight roof lagging in 
sections of the tunnel (Items 9, 10, 11, and 12); placing 
Government furnished rock, crushed stone, subsoil and 
topsoil backfill and furnishing and placing footing drains 
at cut-and-cover tunnel sections, wing walls and portals 
(Items 13, 14, 15, 16 and 17); Rock excavation within 
and outside the tunnel (items 18 and 19) ; Cement mor- 
tar lining (“Gunite”) of tunnel apexes (Item 20) ; pro- 
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tective coating of cement mortar (Item 22) ; installation 
of Government furnished roof bolts (Item 23); and 
installation of U. 8. Army Signal Corps Equipment 


Dry Stone Packing, placing only. 
Corrugated Steel Sheets, placing 


Class A Concrete, cut and cover 
tunnel sections, not including 
cement or aggregates. 

Class B concrete, tunnel lining 
not including cement or aggre- 
gates, 

Reinforcing steel] for cut and 
cover tunnel sections and 
tunnel lining—placing only. 

Portland cement for concrete 

High-Early-Strength Portland 
cement for concrete. 

Portland cement for grout 

Grouting pipes 

Sand for grout 

Mixing and placing grout 

Reck Backfill placing only 

Crushed Stone Backfill placing 
only. 

Subsoll Backfill placing only 

Topsoil Backfill placing only 

6” Footing drains 

Rock excavation within tunnel... 

Rock excavation outside tunnel... 

Cement Mortar Tunnel Lining 
(“Gunite’’) (Sect. 1E of Specs.) 

Dampproofing, cut and cover 
tunnel. 

Protective Coating of Cement 
Mortar (Sect. 3 of Specs.). 

Roof Bolts, install only 

Installation of U. 8S. Army Signal 
Corps Equipment (Scction 39 
of Specs.). 


Total (Proposal No. 2) 


Norez.—All extensions of the unit prices shown will be subject to 
verification by the Government. In case of variation between the 
} unit price and the extension, the unit price will be considered to be 
the proposal. 
Grand total (Proposal Nos. 1 and 2) 


and agrees, upon receipt of written notice of an award of the 
contract within thirty days after the date of opening of the 
proposal, that he will execute contract Form No. R-5701, in 
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accordance with the proposal as accepted and if the considera- 
tion of the contract will exceed $2,000 in amount will furnish 
to Government a Performance Bond on U. 8. Standard Form 
No. 25 or U. S. Standard Form No. 25-B and a Payment Bond 
on U.S. Standard Form No. 25-A or U.S. Standard Form No. 
25-C with good and sufficient surety or sureties as required by 
the specifications, at the time that the contract is executed. 

It is hereby warranted that in the event award is made to the 
undersigned there will be furnished under this contract, or used 
in the performance of the work covered by the contract, only 
such unmanufactured articles, materials and supplies as have 
been mined or produced in the United States and only such 
manufactured articles, materials and supplies as have been 
manufactured in the United States substantially all from arti- 
cles, materials, or supplies, mined, produced or manufactured, 
as the case may be, in the United States, except as noted below 
or otherwise indicated in this proposal or authorized in the re- 
quest for proposals. 

The bidder further agrees that, if awarded the contract, he 
will commence the work within 10 calendar days after receipt 
of written notice to proceed, and that he will fully complete the 
entire work ready for use not later than 30 June 1952 after the 
date of receipt by him of notice to proceed and that he will fully 
complete certain portions of the work for beneficial occupancy 
as described in Special Conditions paragraph SC-33 not later 
than 1 June 1952. 

Bidder represents he has, has not, employed or retained a 
company or person (Other than a full-time employee) to solicit 
or secure this contract, and agrees to furnish information re- 
lating thereto as requested by the Contracting Officer. 

Bidder represents that the aggregate number of employees of 
the bidder and his affiliates is:...... 500 or more,...... less 
than 500. 

' CONDITION: Bidders are advised that the award for this 
work will be made to one Bidder on Proposal Nos. 1 and2. The 
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right is reserved as the interest of the Government may se ache : 
to accept or sia any or all items of any proposal. 


(Business address) 


Nore.—If the Bidder is a corporation, indicate State of Incorporation 
under signatures; and, if a partnership, give full names of all partners. 


SPECIFICATIONS 
PART I—STATEMENT OF WORK 


SW-1 Description of Work: a. Work To Be Done: (See 
Article 1 of the Contract). The work consists in furnishing 
all plant, labor and materials and performing all work in strict 
accordance with these specifications and the schedules and 
drawings forming parts thereof for the construction and com- 
pletion of the Camp RitcHie Prosecr Prrmary SITE. 

In general, the main items of work will consist of the follow- 
ing: 

_ Miscellaneous rock excavation; Building located in the rock, 
chambers and other structures; Installation of roof bolts; con- — 
crete lining of tunnel walls and arches; cement grouting of 
tunnel arches; protective cement mortar coating on tunnel 
walls and arches and rock chamber walls and arches; cut-and- 
cover concrete tunnel sections, wingwalls, portals and parapets; 

backfilling of concrete cut-and-cover tunnel sections; wing- 
walls and portals; blast doors and gas seal doors; reservoir; 
utilities and their structures below the tunnel roadway and 
sidewalks; tunnel roadway paving, curbs and sidewalks; su- 
pervising separate elevator and ventilating and air-condition 
ing contracts; cooling water towers; shaft headhouses; guard 
houses; sewage treatment plant; sewers; water lines; main’ 
electric feeder conduits and cables; access. road ‘paving; fenc-’ 
ing; the installation of all interior and exterior utilities, com- 
plete and ready for service, all as shown on the drawings ; and, 
specified. 
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b. Work Not Included: The following work is not included 
in this contract: 
| (1) Cooling water towers, foundations and houses. 
(2) Elevator installation. 
(3) Ventilating and Air-conditioning system. 
c. Location: The site of the work called for in these specifi- 
cations is located at Raven Rock Mountain in the vicinity of 
Camp Ritchie, Maryland and Waynesboro, Pennsylvania. 


PART II—-GENERAL CONDITIONS 


GC-1 Scope of Work: The work to be performed under 
this contract consists of furnishing all plant, materials, equip- 
ment, supplies, labor and transportation, including fuel, power, 
water (except any materials, equipment, utility or service, if 
any, specified herein to be furnished by the Government), and 
performing all work as required by Article 1 of the contract, in 
strict accordance with the specifications, schedules, and draw- 
ings, all of which are made a part hereof, and including such 
detail drawings as may be furnished by the Contracting Officer 
from time to time during the prosecution of the work in ex- 
planation of said drawings. 

~GC-2 Charucier of Work and Mechanics: The work shall 
be executed in the best and most workmanlike manner by 
qualified, careful and efficient mechanics in strict accordance 
with the drawings and specifications. 

GC-3 Site Investigation and Representations: The con- 
tractor acknowledges that he has satisfied himself as to the na- 
ture and location of the work, the general and local conditions, 
particularly those bearing upon transportation, disposal, han- 
dling and storage of materials, availability of labor, water, elec- 
tric power, roads and uncertainties of weather, river stages, 
tides or similar physical conditions at the site, the conforma- 
tion and conditions of the ground, the character of equipment 
and facilities needed preliminary to and during the prosecution 
of the work and all other matters upon which information is 
reasonably obtainable and which can in any way affect the 
work or the cost thereof under this contract. The contractor 
further acknowledges that he has satisfied himself as to the 
character, quality and quantity of surface and subsurface mate- 
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rials to be encountered insofar as this information is reason- 
ably ascertainable from an inspection of the site, including all 
exploratory work done by the Government, as well as from in- 
formation presented by the drawings and specification made a 
part of this contract. Any failure by the contractor to ac- 
quaint himself with all the available information will not re- 
lieve him from responsibility for estimating properly the diffi- 
culty or cost of successfully performing the work. The Gov- 
ernment assumes no responsibility for any understanding or 
representations made by any of its officers or agents during or 
prior to the execution of this contract, unless (1) such under- 
standing or representations are expressly stated in the contract 
and (2) the contract expressly provides that the responsibility 
therefor is assumed by the Government. Representations 
made but not so expressly stated and for which liability is not 
expressly assumed by the Government in the contract shall be 
deemed only for the information of the contractor. 

GC-4 Operations and Storage Areas: (a) All operations of 
the contractor (including storage of materials) upon Govern- 
ment premises shall be confined to areas authorized or ap- 
proved by the Contracting Officer. Nonauthorized or unwar- 
ranted entry upon or passage through, or storage or disposal of 
materials shall be made upon Government premises. Govern- 
ment premises adjacent to the construction will be made avail- 
able for use by the contractor without cost whenever such use 
will not interfere with other Government uses or purposes. 
The contractor shall be liable for any and all damage caused by 
him to such Government premises. The contractor shall hold 
and save the Government, its officers and agents, free and 
harmless from liability of any nature or kind arising from any 
use, trespass or damage occasioned by his operations on prem- 
ises of third persons. 

(b) Temporary buildings (storage sheds, shops, offices, etc.) 
may be erected by the contractor only with the approval of 
the Contracting Officer, and shall be built with labor and ma- 
terials furnished by contractor without expense to the Gov- 
ernment. Such temporary buildings and/or utilities shall re- 
main the property of the contractor and will be removed by 
him at his expense upon the completion of the work. With 
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the written consent of the Contracting Officer, such buildings 
and/or utilities may be abandoned and need not be removed. 
- (¢) The contractor shall, under regulations prescribed by 
the Contracting Officer, use only established roadways or con- 
struct and use such temporary roadways as may be authorized 
by the Contracting Officer. Where materials are transported 
in the prosecution of the work, vehicles shall not be loaded 
beyond the loading capacity recommended by the manufac- 
turer of the vehicle or prescribed by any federal, state or local 
law or regulation. When it is necessary to cross curbings or 
sidewalks, protection against damage shall be provided by the 
contractor and any damaged roads, curbings, or sidewalks shall 
be repaired by, or at the expense of the contractor. 

GC-5 Progress Charts and Requirements for Overtime 
Work: (a) The contractor shall within 5 days or within such 
time as determined by the Contracting Officer, after date 
of commencement of work, prepare and submit to the Con- 
tracting Officer for approval a practicable schedule, showing 
the order in which the contractor proposes to carry on the 
work, the date on which he will start the several salient features 
(including procurement of materials, plant and equipment) 
and the contemplated dates for completing the same. The 
schedule shall be in the form of a progress chart of suitable 
scale to indicate appropriately the percentage of work sched- 
uled for completion at any time. The contractor shall enter 
on the chart the actual progress at the end of each week or at 
such intervals as directed by the Contracting Officer, and shall 
immediately deliver to the Contracting Officer three copies 
thereof. 

(b) The contractor shall furnish sufficient forces, construc- 
tion plant and equipment, and shall work such hours, including 
night shifts and overtime operations, as may be necessary to 
insure the prosecution of the work in accordance with the ap- 
proved progress schedule. If, in the opinion of the Contracting 
Officer, the contractor falls behind the progress schedule the 
contractor shall take such steps as may be necessary to improve 
his progress. and the Contracting Officer may require him to 
increase the number of shifts, and/or overtime operations, days 

‘of work, and/or. the amount of construction plant, all without 
additional cost to the Government. 
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~ (c) Failure of the contractor to comply with the require- 
ments of the Contracting Officer under this provision shall be 
grounds for determination by the Contracting Officer that the 
contractor is not prosecuting the work with such diligence as 
will insure completion within the time specified. Upon such 
determination the Contracting Officer may terminate the con- 
tractor’s right to proceed with the work, or any separable part 
thereof, in accordance with the delays-damage article of the 
contract. 

GC-6 Subcontractors: At the request of the Contracting 
Officer the contractor shall notify the Contracting Officer in 
writing of the names of-all subcontractors proposed for the 
work, together with the extent and character of the work to 
be done by each subcontractor. The contractor or subcontrac- 
tor shall, within 7 days after the making of any subcontract, 
deliver to the Contracting Officer an affidavit setting forth 
the name and address of his subcontractor and a summary 
description of the precise work subcontracted. If for sufficient 
reason, at any time during the progress of the work, the Con- 
tracting Officer determines that any subcontractor is incom- 
petent or undesirable, he will notify the contractor accordingly 
and immediate steps will be taken for cancellation of such sub- 
contract. Subletting by subcontractors shall be subject to the 
same regulations. Nothing contained in this contract shall 
create any contractual relation between the subcontractor and 
the Government. 

GC-7 Samples and Descriptive Data: (a) Any ai and 
descriptive data required shall: 

(1) Be submitted within the time specified in these 
specifications or, if no time be specified, within a rea- 
sonable time before use to permit inspection and testing. 

(2) Be shipped prepaid and delivered as specified 
in these specifications, or as directed by the Contracting 
Officer. 

(3) Be properly marked to show the name’ of the 
material, trade name of manufacturer, place’ of origin, 
name and location of the work where the material rep- 

_ resented: by the.sample is to be used, and the 1 name ip 
“the contractor submitting the sample. ou 


71277—5.—6 
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(b) Samples not subjected to destructive tests may be re- 
tained until completion of the work but thereafter will be re- 
turned to the contractor, if he.so. requests in writing, at his - 
own expense. Failure of any sample to pass the specified re- - 
quirements will be sufficient cause for refusal to consider furs : 
ther any samples from the same manufacturer. whose materials - 
failed to pass the tests. 

GC-8 Protection of Material and:Work: The contractor 
shall at all times protect and preserve all materials, supplies 
and equipment of every description (including property which: . 
may be Government-furnished or owned) and all work per- 
formed. - All reasonable requests of the Contracting Officer to 
inclose or specifically protect such property shall be complied. 
with. If, as determined by the Contracting Officer, material, 
equipment, supplies and work performed are not adequately. - 
protected by the contractor such-property may be protected by 
the Government and the cost thereof may be charged to the 
contractor or deducted from any payments due to him. 

GC-9 Preservation of Existing Vegetation: (a) The con- 
tractor will preserve and protect all existing vegetation such 
as trees, shrubs, and grass on or adjacent to the site which do 
not unreasonably interfere with the construction as may be 
determined by the Contracting Officer.. .The contractor will 
be responsible for all unauthorized cutting or damaging of 
trees and shrubs, including damage due to careless operation . 
or equipment, stockpiling of materials or tracking of grass 
areas by equipment. 

(b) Care will be taken by the contractor in felling trees 
authorized for removal to avoid any unnecessary damage to 
vegetation that is to remain in place. Any limbs or branches 
of trees broken during such operations shall-be trimmed with 
a clean cut and painted with an approved tree pruning com- 
pound if required by the Contracting Officer. The contractor 
will be liable for or may be required to replace or restore at 
his own expense all vegetation not protected and preserved as . 
required herein that may be destroyed or damaged. 

GC-10 Possession Prior to Completion: The Government 
shall have the right to take possession of or use any completed 
or partially completed part of the work. Such possession or 
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use shall not be.deemed an acceptance of any work not com- 
pleted in accordance with the contract. If such prior: posses- ° 
sion or use by the Government delays the progress of the work 
or causes additional expenses to the contractor, an equitable . 
adjustment in the contract price and/or the time of completion 
will be made and the contract shall be modified: in ee 
accordingly. 

GC-11 Suspension of Work: The Contracting Officer may 
order the contractor to suspend all or any part of the work for 
such period of time as may be determined by him to be neces- 
sary or desirable for the convenience of the Government.. Un- 
less such suspension unreasonably delays the progress of the 
work and causes additional expense or loss to the contractor, no 
increase in contract price will be allowed. In. the case of 
suspension of all or any part of the work for an unreasonable 
length of time causing additional expense or loss, not due to the 
fault or negligence of the contractor, the Contracting Officer 
shall make an equitable adjustment in the contract: price and 
modify the contract accordingly. An equitable extension of 
time for the completion of the work in the event of any such 
suspension will be allowed the contractor provided however, 
that the suspension was not due to the fault or negligence of 
the contractor. Provided, further, that no suspension will be 
ordered on adjustments made under this paragraph for delays - 
arising as the result of changes ordered or as the result of 
changed conditions encountered under the respective articles. 
relating to Changes and Changed Conditions or as the result 
of any delays for which an extension of time may be granted 
under the Delays—Damages Article of this contract. 

GC-12 Labor Reports: The contractor shall promptly fur- 
nish, and shall cause any subcontractors to furnish in like man- 
ner, within 7 days after the regular payment date of each 
weekly payroll, to the Contracting Officer, a copy of such pay- 
roll together with a sworn affidavit with respect to the wages 
paid each of its employees (which shall not be deemed to apply 
to persons in classifications higher than laborers and mechanics 
and those who are the immediate supervisors of such employ- 
ees) engaged on the work. The contracting agencies shall ac- 
cumulate these weekly affidavits and submit them directly to 
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the Office of the Solicitor, United States Department of Labor, 
Washington 25, D. C., on a quarterly basis, for the quarterly 
periods ending 31 March, 30 June, 30 September and 31 Decem- 
ber. The contractor shall also prepare and furnish such other 
labor reports as may be required by the Department of Labor. 
* GC-13 Cleaning Up: The contractor shall at all times keep 
the construction area, including storage areas used by him, free 
from accumulations of waste material or rubbish and prior to 
completion of the work remove any rubbish from and about the 
premises and all tools, scaffolding, equipment, and materials 
not the property of the Government. Upon completion of the 
construction the contractor shall leave thé work and premises 
in a clean, neat and workmanlike condition satisfactory to the 
Contracting Officer. 

GC-14 Use of Domestic Articles: Because the materials 
listed below, or the materials from which they are manufac- 
‘tured, are not mined, produced, or manufactured, as the case 
may be, in the United States in sufficient and reasonably avail- 
able commercial quantities and of a satisfactory quality, their 
use in the work herein specified (subject to the requirements 
of the specifications) is authorized without regard to the coun- 


try of origin: 

| Aluminum. Mercury. 
Antimony. Mica. 
Asbestos. Nickel. 
Bauxite. ' Platinum and related group 
Chrome ore or Chromite. met. . 
Copper. Rubber, crude and latex. 
—— Timber, balsa, groonheart. 

Lignum Vitae, mahogany, 

Juto and Juto burlaps. anit taale, 
Kaurigum. Tin. 
Lac and Shellac. Tungsten 
Lead. Zinc. 


GC-15 Definitions: Wherever in the specifications or upon 
_ the drawings the words directed, required, ordered, designated, 
prescribed, or words of like'import are used, it shall be under- 
_ stood that the direction, requirement, permission, order, desig- 
nation, or prescription of the Contracting: Officer is intended 
and similarly the words approved, acceptable, satisfactory, or 
words of like import shall mean approved by, or acceptable to,. 
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or satisfactory to the Contracting Officer, unless otherwise ex- 
pressly stated. 


PART III—SPECIAL CONDITIONS 


SC-1 Commencement and Completion of Work: The Con- 
tractor will be required to commence work under this contract 
within 10 calendar days after the date of receipt by him of 
notice to proceed, to prosecute said work with faithfulness and 
energy and to complete the entire work, and give beneficial 
occupancy not later than the number of calendar days stated 
in the Contractor’s Proposal, after the date of receipt by him 
of notice to proceed. The time stated for completion shall 
include final clean-up of the premises. 

SC-2 Drawings: Contract Drawings, Maps and Specifica- 
tions: 10 sets of contract drawings, maps and specifications will 
be furnished the contractor without charge. Additional sets 
will be furnished on request at the cost of reproduction. The 
work shall conform to the following drawings, all of which 
form a part of these specifications and are available in the 
District Engineer Office, Washington District, First and 
Douglas Streets, N. W., Washington 25, D.C. 


* * * * * 


B. Plaintiff’s Exhibit A-1: Addendum No. 1 


Corps of Engineers, U.S. Army 
Office of the District Engineer 
Washington District 
First and Douglas Streets NW. 
Washington 25, D. C. 


20 SEPTEMBER 1951. 


NOTICE TO PROSPECTIVE BIDDERS 


Addendum No. 1 to specifications and Drawings issued by 
this office under date of 14 September 1951 for NEW CON- 
STRUCTION AT CAMP RITCHIE PROJECT PRIMARY 
SITE, in the Vicinity of CAMP RITCHIE, MARYLAND, 
for which bids are due 3:00 PM, Eastern Standard Time, 2 
October 1951. 
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1. Drawings: a. Bidders are advised that the drawings are 
revised as follows: 


* * * * * 


This addendum shall be attached to the specifications and 
form a part thereof. Acknowledgment of receipt shall be in- 
dicated in the space provided for that purpose in the bid form. 

AuaAn J. McCurcHEN, 
Colonel, Corps of Engineers, 
District Engineer. 


C. Plaintiff's Exhibit A-2: Addendum No. 2 


Corps of Engineers U.S. Army 
Office of the District Engineer 
Washington District 
First and Douglas Streets NW. 
Washington 25, D. C. 


20 SEPTEMBER 1951. 


NOTICE TO PROSPECTIVE BIDDERS 


Addendum No. 2 to specifications and Drawings issued by 
| this office under date of 14 September 1951 for NEW CON- 
STRUCTION AT CAMP RITCHIE PROJECT PRIMARY 
| SITE, in the vicinity of CAMP RITCHIE, MARYLAND, for 
' which bids are due 3:00 P. M., Eastern Standard Time, 2 Oc- 
tober 1951. 

1. Drawings: a. Bidders are advised that the drawings are 
revised as follows: 


(1) Drawing No. 60-02-01, Sheets E-66 and E-68: 
Add a new telephone manhole, similar to MH-T-13, as 
detailed on Sheet E—66 to be located between manholes 
MH-T-13 and MH-T-14, shown on Sheet E-68. 


* * * * * 


This addendum shall be attached to the Specifications and 
form a part thereof. Acknowledgment of receipt shall be in- 
dicated in the space provided for that purpose in the Con- 
tractor’s Proposal. 

Auan J. McCurcHen, 
Colonel, Corps of Engineers, 
District Engineer. 
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D.. Plaintiff’s Exhibit A-3: Addendum No. 3. 


Corps of Engineers, U.S. Army 
Office of the District Engineer 
'.. Washington District 
First and Douglas Streets NW. 
Washington 25, D. C. 
ee 25 SEPTEMBER 1951. 
NOTICE TO PROSPECTIVE BIDDERS 


Addendum No. 3-to specifications and Drawings issued by 
this office under the date of 14 September 1951 for NEW CON- 
STRUCTION AT CAMP RITCHIE PROJECT PRIMARY 
SITE, in the vicinity of CAMP RITCHIE, MARYLAND, for 
which bids are due 3:00 P.M., Eastern Standard Time, 2 
October 1951. . 

1. Drawings: a. Bidders are advised that the drawings at- 
tached hereto supersede the originally issued drawings of the 
same number. Bidders are cautioned to destroy the old draw- 
ings. 


* * + r tt 


_ This addendum shall be attached to the specifications and 
form a part thereof. Acknowledgment of receipt shall be in- 
dicated in the space provided for that purpose in the bid form. 

Auan J. McCurcHen, 
Colonel, Corps of Engineers, 
District Engineer. 


E. Plaintiffs Exhibit A-4: Addendum No. 4 


Corps of Engineers, U.S. Army 
Office of the District Engineer 
Washington District 
First and Douglas Streets NW. 
Washington 25, D. C. 
26 SEPTEMBER 1951. 


NOTICE TO PROSPECTIVE BIDDERS 


Addendum No. 4 to specifications and Drawings issued by 
this office under date of 14 September 1951 for NEW CON- 
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STRUCTION AT CAMP RITCHIE PROJECT PRIMARY 
SITE, in the vicinity of CAMP RITCHIE, MARYLAND, for 
which bids are due 3:00 P. M., Eastern Standard Time, 2 
October 1951. 


PART III—SPECIAL CONDITIONS 


* * * * * 


This addendum shall be attached to the Specifications and 
form a part thereof. Acknowledgement of receipt shall be in- 
dicated in the space provided for that purpose in the Con- 
tractor’s Proposal. 

Auan J. McCurcHen, 
Colonel, Corps of Engineers, 
District Engineer. 


F. Plaintiff’s Exhibit B: Contractor’s Proposal 


Bid No. 
Serial No. ENG—49-080-52-13-(15) 
2 OcToBER 1951. 


To: Office of the District Engineer, Washington District, 
Corps of Engineers, U.S. Army, First and Douglas Streets, 
N.W., Washington 25, D. C. 

Project: Camp Ritchie Project Primary Site in the vicinity of 
Camp Ritchie, Maryland. 

In compliance with your Request for Proposals dated 14 
September 1951 the undersigned hereby proposes to furnish 
the plant, labor, materials and equipment and perform all work 
for the above-described project in strict accordance with the 
specifications, schedules, drawings and addenda. 


Addendum No. 1 dated September 20, 1951. 
Addendum No. 2 dated September 20, 1951. 
Addendum No. 3 dated September 25, 1951. 
Addendum No. 4 dated September 26, 1951. 


. (Bidder shall insert Addenda Nos. ; if none, so state) 
for the consideration of the following prices: 
Proposal No. 1: Construction and completion of the 
CAMP RITCHIE PROJECT—PRIMARY SITE, 
complete including the underground building; gas seal 
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doors; blast doors and machinery and decontamination 
chambers; reservoir; water, sewer, drainage, electric 
and telephone pipes, conduits and appurtenances below 
the tunnel roadway; tunnel roadway paving; curbs, 
sidewalks. and railings; protective coating of cement 
mortar on walls and roof of rock chambers and unlined 
portions of tunnel, supervision of separate elevator and 
ventilation and air conditioning system contracts; Baffle 
construction and part lining of ventilation shafts; head- 
houses at ventilation and diesel-engine exhaust shafts; 
cooling water towers; guard houses; sewage treatment 
plant; access road paving; fencing; installation of 
government furnished equipment and materials not in- 
cluding U. S. Army Signal Corps equipment, and all 
exterior and interior utilities, all as shown on the draw- 
ings and specified exclusive of the unit price items of 
work set forth under proposal No. 2, for the considera- 
tion of Dollars ($4,822,200). 

Proposal No. 2: Construction and completion of the 
UNIT PRICE ITEMS OF WORK, all as shown on 
the drawings and as specified for the consideration of 
the unit prices set forth in the attached schedule, En- 
gineer Form No. 1618. 


UNIT PRICE SCHEDULE 


(To be attached to Contractor’s Proposal) 


Construction and completion of Dry Stone packing in 
sections of tunnels, which are to be lined with concrete, 
including steel pipe drains and placing Government 
furnished corrugated steel sheets and crushed stone 
(Items 1, 2 and 3); Concrete cut-and-cover tunnel sec- 
tions including dampproofing, wing walls and portal 
and tunnel lining including placing of Government fur- 
nished reinforcing steel and Rubber Stops (Items 4, 5, 
6, 7, 8 and 21); Grouting space above tight roof lagging 
in sections of the tunnel (Items 9, 10, 11, and 12) ; plac- 
ing Government furnished rock, crushed stone, subsoil 
and topsoil backfill and furnishing and placing footing 
drains at cut-and-cover tunnel sections, wing walls and 








portals (Items 13, 14, 15, 16 and'17); Rock excavation’ 
within and outside the tunnel (items -18 and 19); Ce-’ 
ment mortar lining (“Gunite”) of tunnel apexes (Item 
20); protective coating of cement mortar (Item 22); 
installation of Government furnished roof bolts (Item 
23) ; and installation of U. S. Army Signal Corps Equip- 
ment (Item 24). — 


Unit | Unit | Estimated 
Price amount 


Dry Stone Packing, placing only... Cu. yd....| $4.00| $13,950.00 
Corrugated Steel Sheots, placing ‘ r 8, 400. 00 


525.00 
Class A Concrete, cut and cover i 148, 000. 00 
tunnel sections, not including 
cement or aggrerates. 
Class B concrete, tunnel] lining 
not including cement or aggre- 
Rates, 
Reinforcing steel for cut and cover 
tunnel sections and tunnel lin- 
ing—placing only. 
Portland cement for concrete 
High - Early-Strength Portland 
cement for concrete: 
Portland cement for grout 
Grouting pipes 
Sand for grout 
Mixing and placing grout 
Rock Backfill placing only. 
Crushed Stone Backfill placing 
only. 
Subsoi] Backfill placing only Cu. yd...-. 
Topsoil Backfill placing only.....- Cu, yd.... 
6” Footing drains. Lin. ft. 
Rock excavation within tunnel.... Cu. yd.... 
Rock excavation outside tunnel. .. 
Cement Mortar Tunnel Lining 
(“‘Gunite’’) (Sect. 1E of Specs.). 
Dampproofing, cut and cover 
tunnel. 
Protective Coating of Cement 
Mortar (Sect. 3 of Specs.). 
Roof Bolts, install only 
Installation of U. 8. Army Signal 
Corps Equipment (Section 39 
of Specs.). 


Total (Proposal No. 2) 

Norr.—All extensions of the unit prices shown will be subject to 
verification by the Government. In case of variation between the 
unit price and the extension, the unit’ price will be considered to be 
the proposal. 

Grand Total (Proposal Nos, 1 and 2) 





_ and agrees, upon receipt. of written notice of an award of the 
contract within thirty days after the date of opening of the 
proposal, that he will execute contract Form No. R-5701, in 
accordance with the proposal as accepted and if the considera- 
tion of the contract will exceed $2,000 in amount will furnish 
to Government a Performance Bond on U. S. Standard Form 
No. 25 or U. 8. Standard Form No. 25—-B and a Payment Bond 
on U. S. Standard Form No. 25-A or U. 8. Standard Form 
No. 25-C with good and sufficient surety or sureties as required 
by the specifications, at the time that the contract is executed. 

-It is hereby warranted that in the event award is made to 
the undersigned there will be furnished under this contract, or 
used in the performance of the work covered by the contract, 
only such unmanufactured articles, materials and supplies as 
have been mined or produced in the United States and only 
such manufactured articles, materials and supplies as have been 
manufactured in the United States substantially all from arti- 
cles, materials, or supplies, mined, produced or manufactured, 
as the case may be, in the United States, except as noted below 
or otherwise indicated in this proposal or authorized in the 
request for proposals. 

The bidder further agrees that, if awarded the contract, he 
will commence the work within 10 calendar days after receipt 
of written notice to proceed, and that he will fully complete 
the entire work ready for use not later than 30 June 1952 after 
the date of receipt by him of notice to proceed and that he will 
fully complete certain portions of the work for beneficial oc- 
cupancy as described in Special Conditions paragraph SC-33 
not later than 1 June 1952. 

Bidder represents he has not employed or retained a 
company or person (Other than a full-time employee) to solicit 
or secure this contract, and agrees to furnish information re- 
lating thereto as requested by the Contracting Officer. 

Bidder represents that the aggregate number of employees 
of the bidder and his affiliates is: _X__ 500 or more, 
less than 500. 

Condition: Bidders are advised that the award for this work 
will be made to one Bidder on Proposal Nos. 1 and 2. The 
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right is reserved, as the interest of the Government may re- 
quire, to accept or re[ject] any or all items of any proposal: 
JoHn McSzatn, INc., | 
By M_Ressaxt, Delowar E, 
By W. M. RovssELL, 
Asst. Mgr. 
17th & Spring Garden Sts., Philadelphia, Penna. 


Nore.—If the Bidder is a corporation, indicate State of Incorporation 


‘ under signatures; and, if a partnership, give full names of all partners. 


G. Plaintiff's Exhibit C: Notice of Award and Notice to 
Proceed 
12 Ocroper 1951. | 
[Registered Mail—Return Receipt Requested] 


600.1 Camp Ritchie—NAWVL 
(Primary Site) 
NOTICE OF AWARD AND NOTICE TO PROCEED 


Joun McSuain, Inc., 
17th & Spring Garden Streets, 
Philadelphia, Pennsylvania. 


GENTLEMEN: You are hereby notified that your proposal 


| dated 2 October 1951 in the total amount of $6,574,825.00 for 


Proposals Nos. 1 and 2 is accepted for construction and com- 
pletion of the Camp Ritchie Project—Primary Site, Camp 


Ritchie, Maryland. 


Coniract No. DA-49-080-eng-856 is being prepared for sig- 


' nature. Acceptable Payment and Performance Bonds must 


be furnished upon execution of the formal contract. 

This is your formal notice to proceed with the work under 
the contract. The representative of this office responsible for 
superintending the work covered by the above contract is: 


Colonel Robert: P. Kline 
Area Engineer. 
Camp Ritchie, Maryland 
Telephone Highfield, Maryland - 231 
It is requested that you acknowledge receipt of this notice of 
award and notice to proceed on the three inclosed copies, re- 
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taining one copy and returning the original and one copy to 
this office at once. 
Sincerely yours, 
Auan J. McCutcHen, 
Colonel, Corps of Engineers, 
District Engineer. 
Notice of award and notice to proceed received: 


JoHN McSHarn, Inc., 


By 


U, S. GOVERNMENT PRINTING OFFICE: 1987 
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QUESTIONS PRESENTED 
In the opinion of appellee the questions are: 


1. Where appellant’s ‘‘Request for Proposals’’ stated 
‘‘Proposals will be received for the purpose of negotiating 
a construction contract’’ and there was attached a ‘‘Con- 
tractor’s Proposal’’ which began ‘‘In compliance with your 
Request for Proposals * * * the undersigned hereby pro- 
poses to perform all work’’ did appellee, by executing and 
sending such ‘‘Contractor’s Proposal’’ to appellant make 
a firm offer which appellant could accept without bargain- 
ing with appellant regarding final terms? 


2. Is the answer changed where Contractor’s Proposal 
was divided into two Proposals, one calling for a lump sum 
for certain work and the other calling for prices on 24 
listed ‘‘items’’ of work, and contained a condition that the 
award would be made to one bidder on both Proposals and 
that appellant reserved the right to accept or reject any or 
all ‘‘items’’ of any Proposal? 


3. Did the word ‘‘negotiating’’ as used in the ‘‘Request 
for Proposals’? have its ordinary meaning to confer or 
bargain, or a limited meaning? 


4. Did appellant make out a prima facie case for breach 
of contract, where admittedly the work was not performed 
but appellant failed to introduce into evidence a definitive 
contract or drawings specifically made a part thereof in 
the specifications? 


5. Whether the Court should affirm the judgment below 
if it is not firmly convinced it was clearly erroneous. 


6. Where, prior to the filing of this case, the Comptroller 
General of the U.S. held there was no contract in this very 
matter, any contracting officer could make any payments to 
appellee, absent a subsequent definitive contract agreed to 
by appellee. 
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United States Court of Appeals 


For re Disrrict or Cotumpia Crecurr 
No. 14,084 


Unitep Starses, Appellant 
v. 


Joun McSuarn, Inc., Appellee 


On Appeal from the United States District Court for the 
District of Columbia 


BRIEF FOR APPELLEE 


COUNTER-STATEMENT OF THE CASE 
Introduction 


This appeal is taken by the United States, plaintiff below, 
from a judgment entered for appellee, John McShain, Inc., 
defendant below, on defendant’s motion for judgment made 
at the completion of plaintiff’s evidence (Rule 41(b) 
F.R.C.P.) in a suit for damages for breach of contract. 


On September 14, 1951 the Government, desiring to have 
an underground ‘‘Pentagon’’ constructed at Fort Ritchie, 
Maryland, a restricted project, solicited proposals for the 
construction from selected contractors including the ap- 
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pellee. On October 2, 1951, the date fixed by the appellant, 
the appellee and others submitted proposals. On October 
12, 1951, the appellant ordered appellee to proceed with the 
work under what appellant termed a Notice of Award and 
Notice to Proceed. Appellee claimed its proposal was 
submitted only for the purpose of negotiating a contract 
and not as a firm bid, and did not proceed with the work. 
Thereafter the Secretary of the Army referred the dispute 
to the Comptroller General of the United States, who 
responded in a decision on February 12, 1952 that no con- 
tract existed between appellant and appellee. Meantime, 
the Government let a contract for supposedly the same or 
similar work to another contractor and in March, 1954 
filed its complaint claiming reimbursement from appellee 
for the difference between what it paid the other con- 
tractor and the amount for which it claimed appellee had 
agreed to do the work. 


COUNTER-STATEMENT OF FACTS 


On March 12, 1954, appellant filed its ‘‘Complaint for 
Money Judgment’’ in the amount of $396,202.00 (Appellee’s 


App. 67a).' 


In paragraph 2 of the Complaint it was alleged: 


‘Plaintiff issued to defendant, among others, a Request 
for Proposals dated September 14, 1951, copy of which 
is annexed as Exhibit A [detail specifications omitted] ”’ 
(Appellee’s App. 67a). 


_ 1 Appellee’s Appendix is a separate printed document filed with this brief. 
Its pages are numbered 66a-89a, inclusive. Appellant would not agree to 
a joint appendix. Appellant, by order of the District Court procured ez parte 
but not thereafter objected to, caused the file in the District Court to be sent 
to this Court as the ‘‘Record’’ on appeal. This included all preliminary 
motions and memoranda, all exhibits attached to the complaint, and all pre- 
trial depositions except that of appellee’s general manager, taken one year 
‘before the trial, which by agreement made at that time was not filed in the 
District Court. Appellant’s exhibits introduced into evidence were retained 
by appellant until its brief was filed, when appellant made them available to 
appellee. Those exhibits are now a part of the file on this appeal. 
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The Request for Proposals attached to the Complaint as 
Exhibit A consists of Paragraphs 1, 2, 3 and 9 with Para- 
graphs 4 to 8 inclusive omitted. (Appellee’s App. 68a- 
69a).? 


Paragraph 3 of the Complaint alleged that appellee sub- 
mitted to appellant its Contractor’s Proposal dated October 
2, 1951, a copy of which was annexed as Exhibit B. Para- 
graph 4 alleged that appellant thereafter executed and sent 
to appellee and appellee received a Notice of Award and 
Notice to Proceed dated October 12, 1951, a copy of which 
was annexed to the Complaint as Exhibit C. Paragraph 5 
of the Complaint alleged that the appellee did not proceed 
with the work described in the Exhibits A, B, and C which 
were attached to the Complaint, and paragraph 6 stated 
that by reason of defendant’s failure to proceed ‘‘as pro- 
vided by the contract thus made’’, appellant was damaged 
in the sum of $396,202. 


In its Answer,® as clarified by the order and opinion of 
Judge Holtzoff, the appellee admitted that it received the 
Request for Proposals (Paragraphs 1, 2, 3 and 9) attached 
to the Complaint; that it submitted its Contractor’s Pro- 
posal; that appellant thereafter sent to appellee a Notice 


2 Appellee in its answer admitted that the documents attached to the com- 
plaint were exchanged between the parties as alleged. Appellee made no 
such admission or stipulation in regard to the documents offered in evidence 
by the appellant at the trial which were not attached to the Complaint. Hence, 
it becomes important to distinguish between the documents which were at- 
tached to the complaint and other documents which were only offered in 
evidence at the trial. Such specific differences as are relevant on this appeal 
will be referred to later in this brief. 


3In this brief, as well as in appellant’s brief, the word ‘‘ Answer’’ means 
the ‘‘Amended Answer’’ of appellee filed in the District Court on June 21, 
1955. (Appellant’s App. 19a-29a). Many of the defenses in this Answer 
were ordered stricken by the interlocutory order of Judge McGarraghy (Ap- 
pellant’s App. 30a), but these defenses were reinstated for submission tc 
the trial judge by the later order and opinion of Judge Holtzoff (Appellant’s 
App. 34a-37a). Appellant does not object to Judge Holtzoff’s opinion or 
order (Appellant’s brief footnote 3 page 2). The damage issue, which was 
set down for separate trial in Judge McGarraghy’s order, was not disturbed 
by Judge Holtzoff’s subsequent order and the trial in the court below was 
on the issues other than the damage issue. 
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of Award and Notice to Proceed; and that appellee did 
not proceed with the work. Appellee denied that any 
contract came into existence by reason of the exchange of 
the said documents between the parties, since neither appel- 
lee nor appellant ever intended that the Contractor’s 
Proposal should be regarded as an offer which would bind 
appellee upon acceptance by appellant, as distinguished 
from a basis for future negotiations. As to Paragraph 6 
of the Complaint which alleged damages, and made refer- 
ence to ‘‘the contract thus made’’, appellee’s Answer 
(third defense) denied ‘‘the allegations of Paragraph 6 
of the Complaint which require an answer.’’ 


In its fourth defense* (Appellant’s App. 19a-2la), ap- 
pellee pleaded that before appellant issued the Request for 
Proposals, appellant represented to all prospective pro- 
posers that the conditions and price which would be set 
forth in the proposal would not be final but that after 


the proposals were opened, negotiations would be con- 
ducted for the purpose of determining what the final 
conditions and price would be. It was further alleged that 
this procedure was identical with the procedure in a previ- 
ous transaction between the same parties. It was further 
alleged that the appellee’s proposal thereafter submitted 
was not an offer which was final as to conditions and price 
but was a means of initiating negotiations with appellant 
for a contract. It was further alleged in said fourth 
defense that appellee was depending on the continuation 
of a contract which it was then performing in the same 
area and for the same Government contracting agency, 
and that appellant knowing that fact issued its ‘‘Notice 
of Award and Notice to Proceed’’ without informing the 
appellee that it intended shortly to terminate the existing 


4 While the case went to judgment without getting into the defenses in the 
answer, 2 summary of the answer is deemed appropriate, as the answer, written 
and signed in compliance with Rules 8(d) and 11 F.R.C.P., provided the court 
below with the adversary contentions as the trial began. 
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contract. It was further alleged that the appellant did 
not conduct the required negotiations. 


The fifth defense (Appellant’s App. 21a-22a) alleged 
excusable mistake in appellee’s proposal. 


The sixth defense (Appellant’s App. 22a) alleged that 
the facts of the dispute between the parties were referred 
to the Comptroller General of the United States by the 
Secretary of the Army and the Comptroller General de- 
cided, on the basis of the facts developed from the evi- 
dence presented, that no contract was ever consummated 
and that the appellee had incurred no liability under its 
bid. A copy of the opinion of the Comptroller General 
was attached to the appellee’s Answer as Exhibit A 
(Appellant’s App. 23a-29a). 


The case came on for trial on Monday, April 8, 1957. 
Both parties withdrew their demands for a jury trial, and 
the trial proceeded before the court without a jury. (Rule 
38(d)). 


In his opening statement counsel for appellant stated 
that appellant rested upon appellee’s admissions in its 
answer to the complaint in regard to the documents that 
were pleaded, which documents appellant claimed consti- 
tuted the contract. (Appellee’s App. 70a). 


In his opening statement, counsel for appellee stated 
among other things that a 600-page document [Pl’s. Ex. A, 
later offered in evidence by appellant] had been received 
only that morning and had for the first time been seen by 
counsel for appellee who had been informed that the 
restriction on the document had been lifted over the week- 
end. Counsel further stated that counsel for appellee had 
never seen the drawings referred to in the Request for 
Proposals. (Appellee’s App. 70a-71a). 

Counsel for appellant offered in evidence the admissions 
contained in appellee’s Answer to the allegations of para- 
graphs 1-5, inc., of the Complaint (Appellant’s App. 2a-3a), 
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and the documents attached to the Complaint as Exhibits 
A, B, and C. Counsel for appellant then offered in evi- 
dence, as Pl’s. Ex. A, a 600-page document with the title 
page indicating it was U. S. Army Specification for Con- 
struction of Camp Ritchie Project (Appellee’s App. 79a). 
Counsel for appellant stated to the Court that although 
he was offering Pl’s. Ex. A into evidence at the insistence 
of counsel for appellee, that it was not a part of the 
Government case. (Appellee’s App. 7la). As part of this 
document, which was a mimeographed form not filled in 
except for the contract number ‘‘ENG-49-080-52-13-(15) ’’, 
there was a ‘‘Request for Proposals’’. This portion of 
Pl’s. Ex. A contained not only paragraphs 1, 2, 3 and 9 
as did the Exhibit A attached to the complaint, but con- 
tained also paragraphs 4, 5, 6, 7, and 8 in their proper 
numerical order. This said portion of Pl’s. Ex. A as 
offered in evidence, appears on pages 43a, 44a and 45a of 
Appellant’s Appendix. It was a correct copy of ‘‘Exhibit 
A’’ attached to the complaint plus paragraphs 48 
(Appellant’s App. 43a-44a), which were not attached to the 
complaint. 


Counsel for appellant thereupon offered in evidence, as 
Exhibits Pl’s. Exs. A-1, A-2, A-3 and A-4, certain addenda, 
the first three consisting of changes in the drawings 
referred to in Pl’s. Ex. A in evidence and the fourth, Pl’s. 
Ex. A-4, being an addendum making a change in wage 
rates. At this point, counsel for appellant was asked to 
state whether the documents offered in evidence consisting 
of Pl’s. Exs. A, A-1, A-2, A-3, and A-4 constituted the 
entire documentation that represented the Request for 
Proposals which appellant issued to appellee and some 
other twelve or fifteen contractors. Counsel for the 
appellant made no direct reply, but stated that he believed 
he was entitled to put in what the Government thought was 
proof of the Government’s case. (Appellee’s App. 73a). 
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Plaintiff’s Exhibit B, being the Contractor’s Proposal, 
dated October 2, 1951, was received in evidence. It is the 
same as Exhibit B attached to the Complaint (Appellant’s 
App. 14a-18a). 


Plaintiff’s Exhibit C, Notice of Award and Notice to 
Proceed dated October 12, 1951, was received in evidence. 
It is a correct copy of Exhibit C attached to the Complaint. 
(Appellant’s App. 18a-19a). The document does not show 
that it was executed by appellee, and no proof to this 
effect was offered. When Exhibit C was offered in evidence, 
counsel for the appellant was asked to stipulate that al- 
though the original of Exhibit C was signed by the con- 
tracting officer of the Government, it was never signed by 
appellee. Counsel for the appellant stated that the Gov- 
ernment could not stipulate that said Exhibit C either 
was or was not signed by appellee, as counsel had never 
seen the original, but it was the Government’s position that 
whether or not appellee or anyone representing appellee 
signed Exhibit C was totally irrelevant. (Appellee’s App. 
76a). 


No drawings were offered in evidence. 


Appellant did not introduce into evidence the Depart- 
ment of the Army Contract Form for Construction R-5701, 
which it was stated in paragraph 2 of the Request for Pro- 
posals (Appellant’s App. 4a, 48a) the proposer who was 
awarded the contract would be required to execute. 


Appellant offered no oral testimony. 


Thereupon appellant, having completed its evidence, 
rested. Counsel for appellee moved that the Court enter 
judgment for appellee on the basis of the evidence which 
the appellant had produced and on which it had rested. 
(Appellee’s App. 78a). 
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STATUTES, REGULATIONS AND RULES 
Statutes 


| Act of February 19, 1948, c. 65, Sec. 2, 62 Stat. 21, 41 
U.S.C. 151 et seq.,5 Armed Services Procurement Act of 
1947 as Amended. 


See. 151. Purchases and contracts for supplies and 
services—(a) Applicability to all Armed Services. 
The provisions of this chapter shall be applicable to 
all purchases and contracts for supplies or services 
made by the Department of the Army, * * * for the 
use of any such agency or otherwise, and to be paid 
for from appropriated funds. 


Sec. 158. Definitions. 


(b) The term ‘‘supplies’’ shall mean all property 
except land, and shall include, by way of description 
and without limitation, public works, buildings, * * *. 
Feb. 19, 1948, c. 65, Sec. 9, 62 Stat. 24. 


See. 151. Purchases and contracts for supplies and 
services— 
* ? * s s * * 


(c) All purchases and contracts for supplies and 
services shall be made by advertising, as provided in 
section 152 of this title, except that such purchases 
and contracts may be negotiated by the agency head 
without advertising if— 


(1) determined to be necessary in the public 
interest during the period of a national emergency 
declared by the President or by the Congress; * * * 


Revised Statutes, Sec. 236; Act of June 10, 1921, c. 18, 
Title ITI, 42 Stat. 24; 31 U. S. C. 71 et seg. (Budget and 
Accounting Act of 1921 As Amended). 


See. 71. Public accounts to be settled in General 
Accounting Office. 


5 This is the Act as it stood during the transaction involved in this case 
and before the Amendment of Aug. 10, 1956, ¢. 1041, Sec. 53, 70A Stat. 641. 


_—,.% 
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All claims and demands whatever by the Govern- 
ment of the United States or against it, and all 
accounts whatever in which the Government of the 
United States is concerned, either as debtor or 
creditor, shall be settled and adjusted in the General 
Accounting Office. 


* * * * * * * 


See. 74. Certified balances of public accounts; 
conclusiveness; suspension of items; preservation of 
adjusted accounts; decision upon questions involving 
payments. 


Balances certified by the General Accounting Office, 
upon the settlement of public accounts, shall be final 
and conclusive upon the Executive Branch of the 
Government, * * 

* * * s ad Q * 

Disbursing officers, or the head of any executive 
department, * * * may apply for and the Comptroller 
General shall render his decision upon any question 
involving a payment to be made by them or under them, 
which decision, when rendered, shall govern the Gen- 
eral Accounting Office in passing upon the account 
containing said disbursement. July 31, 1894, c. 174, 
Sec. 8, 28 Stat. 207; June 10, 1921, c. 18, Title ITI, 
Sec. 304, 42 Stat. 24; Oct. 25, 1951, ¢. 562, See. 3(1), 
65 Stat. 639. 


Presidential Proclamation 


Presidential Proclamation No. 2914, Dec. 19, 1950, 15 
F.R. 9029, U.S. Code Cong. Service, 81st Cong., 2d Session, 
1950, Vol. I, p. 1557. 


PROCLAIMING THE EXISTENCE OF A NATIONAL HMERGENCY 
By THE PRESIDENT OF THE UNITED StTaTEs or AMERICA 


A PROCLAMATION 


Wuereas recent events in Korea and elsewhere con- 
stitute a grave threat to the peace of the world and 
imperil the efforts of this country and those of the 
United Nations to prevent aggression and armed con- 
flict; and * * * 7 

Now, Tuenerore, I, Harry S. Truman, President of 
the United States of America, do proclaim the existence 
of a national emergency, * * * 
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Federal Rules of Civil Procedure 


Rule 41(b) Involuntary Dismissal: Effect Thereof. 
* * * After the plaintiff has completed the presentation 
of his evidence, the defendant, without waiving his 
right to offer evidence in the event the motion is not 
granted, may move for a dismissal on the ground that 
upon the facts and the law the plaintiff has shown no 
right to relief. In an action tried by the court without 
a jury the court as trier of the facts may then deter- 
mine them and render judgment against the plaintiff 
or may decline to render any judgment until the 
close of all the evidence. If the court renders judg- 
ment on the merits against the plaintiff, the court 
shall make findings as provided in Rule 52(a). Unless 
the court in its order for dismissal otherwise specifies, 
a dismissal under this subdivision and any dismissal 
not provided for in this rule, other than a dismissal 
for lack of jurisdiction or for improper venue, oper- 
ates as an adjudication upon the merits. * * * As 
amended Dec: 27, 1946, effective March 19, 1948. 


* s * & e * * 
Rule 52. Findings by the Court 


(a) Effect. In all actions tried upon the facts with- 
outajury * * * the court shall find the facts specially 
and state separately its conclusions of law thereon 
and direct the entry of the appropriate judgment; 
** *  Fndings of fact shall not be set aside unless 
clearly erroneous, and due regard shall be given to 
the opportunity of the trial court to judge of the credi- 
bility of the witnesses. * * * 


Regulations 
1. Armed Services Procurement Regulations (ASPR) 
3-100; Code of Federal Regulations (CFR), Title 32, Chap- 
ter IV, Sec. 402.100. 


3-100 Scope of Part. This subpart deals with the 
nature and use of negotiation as distinguished from 
formal advertising, and with limitations upon that use. 
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2. ASPR 3-101, CFR, Title 32, Chapter IV, Sec. 402.101: 


| Negotiations as Distinguished from Formal Adver- 
>! tising. As used throughout this regulation, negotia- 
a tion means that method of procurement under which the 
procedures for procurement by formal advertising, 
as set forth in Part 401 of this Subchapter are not 
required. Whenever supplies or services are to be 
procured by negotiation, price quotations, supported 
+! by statements and analyses of estimated costs or other 
evidence of reasonable prices and other vital matters 
deemed necessary by the Contracting Officer, shall be 
solicited from all such qualified sources of supplies 
or services as are deemed necessary by the Contract- 
ing Officer to assure full and free competition con- 
sistent with the procurement of the required supplies 
aa or services, in accordance with the basic policies set 
| forth in Subpart C of Part 400 of this Subchapter, 
to the end that the procurement will be made to the 
best advantage of the Government, price and other 
factors considered. Negotiations tall thereupon be 
conducted, by Contracting Officers and their negoti- 
ators, with due attention being given to the following 

and any other appropriate factors: 


» * & @ * e * * 
(¢) Individual bargaining, by mail or by con- 
ference ; 
eS * * ® * e * 
| 3. Army Procurement Procedures (APP 3-101; CFR, 
6 Title 32, Chapter V, Sec. 592.101: 


Negotiation as Distinguished From Formal Advertising 


(a) Competition. The fact that a procurement is to 
be negotiated does not relax the requirements of com- 
petition. When supplies or services are to be pro- 

* cured by negotiation and when consistent with the 
! accomplishment of procurement objectives, quotations 
or proposals will be solicited from all such qualified 
sources of supplies (as defined in Sees. 400.201-9 and 
590.201-9 of this title) or services as are deemed neces- 
sary to insure effective competition in order that the 
» procurement be made to the best advantage of the 
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Government, price and other factors considered, in 
accordance with the basic policies set forth in Subpart 
C of Part 400 and Part 590 of this title. 


(b) Conduct of negotiations. Procurement by nego- 
tiation is less automatic than and does not have the 
rigid limitations of formal advertising, bid and award 
procedures; it allows to a greater extent than formal 
advertising the exercise of sound business judgment 
_ but in no way decreases the responsibility for properly 
protecting the interests of the Government. 


(1) Contracting officers should conduct contract 
negotiations to the best advantage of the Govern- 
ment. They may bargain with any number of inter- 
ested suppliers at any time prior to the award of a 
contract, as deemed desirable and practicable. After 
receipt of the initial proposals, separate negotiations 
may be conducted with any source of supply sub- 
mitting an offer. The contract should be placed with 
the supplier making the best final proposal and who 
has the requisite ability to perform. 


(2) Negotiation in accordance with the provisions 
of See. 592.101 will be accomplished to the end that 
maximum pricing benefits from all negotiated trans- 
actions may be realized. Benefits are obtainable 
through complete negotiation of transactions, partic- 
ularly when one or several of the proposals indicate, 
or it is otherwise evident, that further negotiation 
mav result in better pricing. During negotiations 
potential suppliers must be informed of the provi- 
sions which will appear in the contract to be exe- 
cuted. (See also ASPR and APP 3-401) (See also 
Sec. 402.401 of this title and Sec. 592.401) 


* * a7 * & * * 


(ec) Request for proposals, 


(1) When a procurement of supplies or services 
is to be announced in writing to prospective con- 
tractors for the purpose of requesting quotations and 
other terms as a basis for conducting negotiations, 
a request for proposals, similar to WD Form 104 
(Request for Proposal and Contractor’s Proposal) 
Short Form) or WD Form 105 (Request for Pro- 
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posal and Contractor’s Proposal, Long Form) will 
be issued. (See Sec. 596.577 and 596.578 of this title). 


4. Orders and Regulations (O&R), Engineers Corps, 
Department of the Army, Part I, Chapter VII, Sec. 7102.01 
and 7102.02(b)(1), as indicated on Change 17 of October 
15, 1951.° 


7102.01 Basic Policy. Procurement will generally 
be effected by advertising for bids and thereafter 
awarding the contract to the lowest responsible bidder 
whose bid, conforming to the invitation for bids, will 
be most advantageous to the Government price and 
other factors considered. However procurement will 
be effected by negotiation when authorized by and 
conducted in accordance with the detailed requirements 
and procedures set forth in paragraph 7102.02b. Bids 
will be solicited from all such qualified sources of sup- 
plies or services as are deemed necessary by the con- 
tracting officer to assure such full and free competition 
as is consistent with the procurement of the required 
supplies or services. Current lists of bidders will be 
maintained by each field installation and activity per- 
forming procurement or construction activities. No 
award of contract either pursuant to advertising or 
as a result of negotiation will be made where the total 
contract price is more than 50% in excess of the 
Government estimate of cost (see paragraph 4106.05c 
and 7103.03). 


7102.02 Methods of Contracting. 
a. By advertisement * * * 
b. By Negotiation. 


(1) Definition. The procurement of supplies or 
services in the open market in a manner common 
among businessmen without securing formal com- 
petition. However under such circumstances the 
very absence of formal competition will require 


6This Change No. 17 added certain references in Par. 7102.02(a). 
7102.02(b) appears on said Change No. 17 not as a revision but as an exist- 
ing section. The date of its original issuance is not known to Appellee. 
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the solicitation of quotations oral or written re- 
garding price, quality and other factors. 


5. Orders and Regulations, Corps of Engineers, Depart- 
ment of the Army, Sec. 7102.04(a) (as it appears in Change 
15, 30 September 1950 and Change 19, 25 May 1952. Sec- 
tion relates to procurement by formal advertising and bid). 


7102.04(a) * * * To avoid confusion the term 
invitation for bids, as used in these regulations, will 
refer to the bid papers collectively. The term pro- 
posals will be used synonymously with the term bid; 
and the term advertising or formal advertising will be 
used to denote the method by which the invitation for 
bids is brought to the attention of prospective bidders. 


SUMMARY OF ARGUMENT 
I 


This Court should not reverse unless the trial court was 


clearly erroneous. That is the rule stated and applied by 
the Supreme Court in the Gypsum case and it is the rule 
by which this Court is guided and governed. The ‘‘clearly 
erroneous’’ rule applies to findings of fact which are 
inferences drawn solely from documentary evidence, which 
is the situation in this case. 


I 


The Comptroller General ruled that no contract was ever 
consummated between the appellant and appellee. This 
Court can take judicial notice of that decision and of the 
resulting conclusion from statutory provisions that no 
paying officer of the Government could pay the Appellee 
for the construction. 
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A. The Contractor’s Proposal submitted to appellant 
by appellee was not an offer to perform. It was submitted 
in response to appellant’s Request which stated that the 
Proposal requested would be received ‘‘for the purpose of 
negotiating a contract.’? The terms of the documents 
that passed between the parties and the specific provisions 
of existing regulations prove beyond question that the 
Contractor’s Proposal was requested by appellant and 
submitted by appellee for the true and stated purpose of 
negotiating a contract. Numerous vital terms and condi- 
tions necessary to a complete agreement between the parties 
remained untouched in the documents that passed between 
them. 


B. The word ‘‘negotiation’’ as used in the appellant’s 
Request for Proposals—‘‘for the purpose of negotiating 
a contract’’—meant what that word usually means which 
is to bargain, to confer and discuss terms of a proposed 
agreement. It had no special statutory meaning. Existing 
regulations of the Secretary of Defense and of the Depart- 
ment of the Army referred to Contracting Officers 
‘‘bargaining’’ with suppliers and referred to a ‘‘contract 
to be executed’’ after negotiations. A regulation of the 
Chief of Engineers which bound the Contracting Officer 
who dealt with Appellee defined negotiation as ‘‘the pro- 
curement of supplies or services in the open market in a 
manner common among businessmen without securing 
formal competition.’’ The absence of a special statutory 
definition and the wording of existing regulations prove 
that the word was understood and used by the appellant 
and appellee in its ordinary, everyday meaning. Admit- 
tedly there was no such negotiation in this case. Hence, 
there was no contract. 
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IV 


Appellant failed to prove a prima facie case. Terms 
and conditions which would be obviously vital and indis- 
pensable to an agreement for the multi-million dollar 
construction involved in this case remained untouched in 
the documents upon which appellant relied. These papers 
were silent as to whether appellee would have to construct 
the entire project before he received a dollar of pay, or 
whether he would be paid periodically, or as the work 
progressed; and as to the effect, if any, of unforeseen 
subsurface conditions that might be encountered in this 
unusual construction; and as to the effect of delays in work 
on account of jurisdictional labor disputes and other causes 
beyond appellee’s control, as related to the $5,000 per 
day liquidated damages clause; and as to how disputes 
arising during performance would be settled by the parties. 
These and other necessary terms and conditions, appro- 
priately omitted in documents which contemplated negoti- 
ation, cannot be incorporated therein by silence to trans- 
form them into the firm bid documents appellant tries to 
make of them. There was also a failure to prove the 266 
drawings which by repeated specific references in the 
documents which were offered were made a part thereof. 








“ 
b. 
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ARGUMENT 
I 


This Court Should Not Reverse Unless the Trial Court Was 
Clearly Erroneous 


After appellant had completed the presentation of its 
evidence—which was entirely documentary—appellee made 
a motion for judgment (Appellee’s App. 78a). The Court 
determined the facts and rendered judgment for appellee 
pursuant to Rule 41(b) F.R.C.P. 


The Court made the following findings of fact: 


(1) ‘‘I find that plaintiff’s contracting officer in fact 
initiated negotiation proceedings and that such was 
his avowed intention;’’ (Appellant’s App. 38a) 


‘*T find that the invitation was so understood by the 
defendant and that the defendant made his pro- 
posal in the spirit of such intended purpose;’’ (Ap- 
pellant’s App. 38a) 


““Tt seems clear that the contracting officer knew or 
certainly had reason to know that the defendant did 
not intend his proposal to be treated as a firm bid. 
Such contracting officer must have known that the 
defendant had a right to negotiate and that he was 
not surrendering that right in making his proposal 
upon the form presented to him by the contracting 
officer.’’ (Appellant’s App. 39a) 


(4) ‘‘I further find that the transaction between plaintiff 
and defendant never got beyond the negotiating 
stage.’’ (Appellant’s App. 39a) 


On the basis of these findings the Court concluded that the 
proof offered by the appellant failed to show a binding 
and enforceable contract, and ordered judgment for appel- 
lee to be entered of record (Appellant’s App. 38a-39a). 


Appellant argues that the Court’s conclusion that no 
contract had been consummated by the parties should not 
be taken into consideration by this Court because the only 
evidence was documentary and the only question is the 
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legal effect of undisputed language (Appellant’s Brief, 
pp. 9-11). 


But that is not correct. The Rule stated and applied 
by the Supreme Court of the United States in United 
States v. United States Gypsum Co., 333 U.S. 364, 394-395; 
92 L. ed. 746, 765-6 (1948) is the rule by which this Court 
is guided and governed. Dollar v. Land, 87 U.S. App. 
D.C. 214, 218; 184 F. 2d 245, 248, Cert. Den., 340 U.S. 884; 
95 L. ed. 641-2; re-hearing denied, 340 U.S. 948; 95 L. ed. 
684 (1950); Bishop v. U. S., 96 U.S. App. D.C. 117, 121; 
223 F. 2d 582, 586-7 (1955). See Texas Co. v. R. O’Brien 
& Co., 242 F. 2d 526, Footnote 1, p. 529 (C.C.A. 1, 1957). 
The Gypsum case has been cited and followed in United 
States v. Oregon State Medical Society, 343 U.S. 326, 339, 
96 L. ed. at 988 (1952); in McAllister v. United States, 348 
USS. 19, 20, 99 L. ed. at 24 (1954); and in United States v. 
E.I. Du Pont de Nemours & Co., 351 U.S. 377, 381; 100 
L. ed. at 1273 (1956). 


“The courts have recognized a difference between 
the scope of a reviewing court? S examination in a re- 
view of findings in which the credibility of witnesses 
is involved, and the scope in a review of findings which 
rest entirely upon documentary material, but in neither 
ease may an appellate court reverse "unless it has 
a firm conviction of clear error in the findings. * * * ” 
(Bishop, 96 App at 121-2; 223 F. 2d at 586-7) 


In the Gypsum case, the Supreme Court applied the ‘‘clearly 
erroneous’’ rule required by Rule 52(a) F.R.C.P. to find- 
ings of fact which were inferences drawn from documents 
or undisputed facts, and drew the distinction between such 
findings and an erroneous interpretation by the trial court 
of court decisions, as to which it said ‘‘These we can, 
of course, correct.’’ 333 U.S. at 394; 92 L. ed. at 765. 


Accordingly, it is submitted that the true rule in this 
jurisdiction is that this Court should not set aside the 
trial court’s findings unless it is satisfied that such findings 
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were clearly erroneous and unless this Court from a review 
of the entire evidence is left with the definite and firm 
conviction that a mistake has been made. 


I 


The Comptroller General’s Ruling That No Contract Was Ever 
Consummated Made It Impossible for Appellee to be Paid 
Under the Alleged Contract 


The Opinion of the Comptroller General of the United 
States given on February 12, 1952 (Appellant’s App. 23a- 
29a, 31 Opinions, Comp. Gen. 378, February 12, 1952) 
makes it abundantly clear that the Secretary of the Army, 
on January 11, 1952 requested a decision as to whether an 
enforceable contract existed between appellant and ap- 
pellee (Appellant’s App. 23a) and the Comptroller General 
held that no contract was ever consummated and that 
appellee had incurred no liability under its bid. (Appel- 
lant’s App. 29a) 


Section 305 of the Budget and Accounting Act of 1921, 
31 USC 71 provides that: 


‘‘All claims and demands whatever by the Govern- 
ment of the United States or against it, and all accounts 
whatever in which the Government of the United States 
is concerned, either as debtor or creditor, shall be 
settled and adjusted in the General Accounting Office.”’ 


Section 304 of the same Act, 31 USC 74 provides that: 


‘‘Balances certified by the General Accounting Office, 
upon the settlement of public accounts, shall be final 
and conclusive upon the Executive Branch of the Gov- 
ernment. ...”’ 


In the Federal Bar Journal Vol. XTV October—December 
1954, No. 4 appears an article entitled ‘‘The General 
Accounting Office in Government Procurement’? by the 
Assistant General Counsel of the General Accounting 
Office, J. Edward Welch. 
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In part it states at page 321: 


‘‘The primary function of G.A.O. is to see to it that 
public funds are expended for the purposes for which 
appropriated by the Congress and in accordance with 
applicable law. Inherent in the performance of this 
function is the right and duty to determine the legal 
validity of payments made or claimed under Govern- 
ment contracts. In fact, section 305 of the Budget and 
Accounting Act of 1921, 31 U.S.C. 71, provides that 
‘All claims and demands whatever by the Government 
of the United States or against it, and all accounts 
whatever in which the Government of the United 
States is concerned, either as debtor or creditor, shall 
be settled and adjusted in the General Accounting 
Office,’ and section 304 of that Act, 31 U.S.C. 74, pro- 
vides that ‘Balances certified by the General Account- 
Accounting Office, upon the settlement of public ac- 
counts, shall be final and conclusive upon the Executive 
Branch of the Government.’ ”’ 


And on page 322: 


‘‘As a protection against adverse action (excep- 
tions) in the post audit, disbursing officers, certain 
certifying officers in the Executive Branch, and the 
heads of all Government agencies may apply to the 
Comptroller General for a “decision on any question 
involving a payment to be made by them. 31 U.S.C. 
74 and 82d. Also, in order to minimize delay in making 
award of Government contracts, contracting officers 
may, if contracting agency procedure permits, submit 
directly to the Comptroller General for advance deci- 
sion questions involving mistakes in bids. 16 Comp. 
Gen. 565. 


‘<Thousands of such requests for decisions are re- 
ceived and passed upon annually by the Comptroller 
General. Thousands of claims by and against the 
Government are also submitted to and handled by the 
Office each year.”’ 


* * s * * * * 
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In the light of the Comptroller General’s ruling that no 
contract existed between the parties and that the appellee 
had incurred no liability by submitting its Contractor’s 
Proposal, appellee, absent thereafter the entering into a 
definitive contract with appellant, could receive no payment 
as no Government officer could make payments to it. 


IIT 


The Contractor’s Proposal Was Not an Offer to Perform. It 
Was Submitted by Appellee to Appellant for the Purpose 
of Negotiating a Contract 


Appellant’s Request for Proposals, dated 14 September 
1951, stated in Paragraph 1 (Appellant’s App. 48a): 
‘‘Project: Camp Ritchie Project Primary Site in the 
vicinity of Camp Ritchie, Maryland. 


1. Proposals in duplicate will be received until 3:00 
p.m. Eastern Standard Time, 2 October 1951, for the 
purpose of negotiating a construction contract * * * ”’ 


In Paragraph 9 of its Request for Proposals (Appellant’s 
App. 45a), appellant stated: 


««* * * Plans and specifications will not be released 
for precontract negotiations until the prospective con- 
tractor and subcontractors have executed a security 
agreement * * * ”’ 


This Request for Proposals was undoubtedly intended 
by the Contracting Officer as the ‘‘solicitation of quotations 
or proposals’’ required by CFR 32, Sec. 592.101(a) (supra, 
p. 11) and the ‘‘request for quotations and other terms as 
a basis for conducting negotiations’’ required by CFR 32, 
Sec. 592.101(c)(1); (supra, p. 12). 


In appellee’s Contractor’s Proposal it was provided 
(see Appellant’s App. 45a): 
“‘In compliance with your Request for Proposals 


dated 14 September 1951 the undersigned hereby pro- 
poses to...’’ 
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In appellant’s Notice of Award and Notice to Proceed 
(see Appellant’s App. 64a), it was provided: 


‘“You are hereby notified that your proposal dated 
2 October 1951... is accepted for construction and 
completion of the Camp Ritchie Project—Primary 
Site, Camp Ritchie, Maryland. 

‘*Contract No. DA-49-080-eng-856 is being prepared 
for signature. Acceptable Payment and Performance 
Bonds must be furnished upon execution of the formal 
contract.”’ 


Appellant neither pleaded that there were any negotia- 
tions nor did appellant introduce into evidence any proof 
that there were negotiations between appellant and 
appellee despite the clear requirement for such negotia- 
tions as set forth in the documents referred to above. 


The Statute in force prior to August 1956 contained no 
definition of the word ‘‘negotiation’’. In the absence of 


any statutory definition the word has its ordinary mean- 
ing. 


- The provision of CFR 32, Sec. 402.101 ‘‘ As used through- 

out this Regulation, negotiation means that method of pro- 
curement under which the procedures for procurement by 
formal advertising * * * are not required’’ is not and does 
not purport to be a comprehensive definition, but only a 
differentiation in meaning from what is intended by other 
provisions of the same Regulation. This is not only a 
logical interpretation of the Regulation but it is required 
if the Regulation is to have any validity; because the Regu- 
lation could not limit the meaning of the word if the Stat- 
ate did not do so. 


But in this case there was an existing Regulation of the 
Corps of Engineers which gave the word ‘‘negotiation’’ its 
ordinary meaning. Sec. 7102.02(b)(1) of the Orders and 
Regulations of the Corps of Engineers dealing with con- 
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tracting by the method of negotiation, defines ‘‘negotia- 
tion’’ as ‘‘The procurement of supplies or services in the 
open market in a manner common among businessmen 
without securing formal competition.’’ Supra, p. 13. This 
is the meaning of the word which bound the Contracting 
Officer, who was the District Engineer for the Corps of 
Engineers of the Department of the Army.’ It is the mean- 
ing which he intended by the use of the word ‘‘negotiation’’. 
It is the meaning which the appellee or any ordinary busi- 
nessman would take. Hence, it is the meaning in this case. 


‘*Negotiation’’ is defined in Black’s Dictionary (3d Edi- 
tion) as 


“‘‘the deliberation, discussion or conference upon the 
terms of a proposed agreement; the act of settling or 
arranging the terms or conditions of a bargain, sale, 
or other business transaction.”’ 


Webster defines ‘‘negotiation’’ as ‘‘a parley or confer- 
ence regarding terms’’. 


In Appellant’s Brief, at page 7, appellant states: 


‘¢ |. . appellant freely concedes that one of the many 
alternative popular and legal meanings of the word 
‘negotiate’ is to ‘bargain’.’”® 


7In his ‘‘Preface’’ accompanying the 1946 Ed. of his Orders & Regula- 
tions, the Chief of Engineers, writing through Executive Officer Col. Charles 
D. Holle, declared that the purpose of the regulations was to present as com- 
pletely as possible ‘‘the fundamental legislative and administrative require- 
ments and the procedures to be followed in making purchases, letting con- 
tracts, settling claims, and litigation in connection with military procure- 
ment, including construction. ’’ 


8In this connection see CFR 32, Sec. 592.101(b)(1), being a regulation 
of the Department of the Army, providing that Contracting Officers ‘‘may 
bargain with any number of interested suppliers at any time prior to the 
award of a contract, as deemed desirable and practicable’’ supra p. 12; and 
CFR 32, Sec. 402.101(g), being a regulation of the Secretary of Defense, pro- 
viding that ‘‘ Negotiations shall thereupon be conducted, by Contracting Of- 
ficers and their negotiators, with due attention being given to * * * * (g) 
Individual bargaining, by mail or by conference’’ supra, p. 11. 
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Appellant contends that its abbreviated and incomplete 
**Request for Proposals’’, the Contractor’s Proposal and 
its ‘‘Notice of Award and Notice to Proceed’’, which were 
attached to the Complaint, in and of themselves constitute 
a contract which came into being without ‘‘negotiation”’ 
despite the language in those documents which requires 
negotiations. Appellee denies this and asserts that no 
contract could come into existence until, as a condition 
precedent, negotiations had taken place, and that appel- 
lant never entered into the required negotiations. 


Paragraph 2 of Appellant’s Request for Proposals (see 
Appellant’s App. 48a) states: 


‘‘The proposer who is awarded the Contract will be 
required to execute the Department of the Army Con- 
tract Form for construction (R-5701),... ”’ 


Appellant did not put into evidence this Contract Form 
nor did it prove that appellant itself had executed this 


Contract Form, or had delivered a copy of it, executed or 
unexecuted, to appellee. Appellant introduced no evidence 
that appellee ever executed this contract form. 


The Notice of Award and Notice to Proceed as set forth 
in Appellant’s App. 64a-65a demonstrates that appellee 
never executed such Notice and counsel for appellant in 
court stated that it was appellant’s position that execution 
of this Notice by appellee was unnecessary (Appellee’s 
App. 76a). 


It may be assumed that if appellant wanted to have ap- 
pellee’s Proposal deemed a firm offer, it could have done 
so but in that event it should have said so. Instead it 
elected to use language which clearly would induce a rea- 
sonable man to expect that the Contractor’s Proposal would 
be subject to further negotiatoin. In an effort to bolster 
a position which is clearly at variance with the language 
which appellant elected to set forth in Paragraphs 1, 2 
and 9 of the Request for Proposals and in Paragraph 1 of 











the Contractor’s Proposal, both of which documents were 
prepared by appellant, appellant is urging that the last 
paragraph of the Proposal, carved out of the context from 
the entire language of all of the documents, gives appel- 
lant the right to deem the Proposal a firm offer. The lan- 
guage relied upon is: 
‘‘Condition: Bidders are advised that the award for 
this work will be made to one Bidder on Proposal Nos. 
1 and 2. The right is reserved as the interest of the 
Government may require, to accept or reject any or all 
items of any proposal.’’ (Appellant’s App. 48a-49a) 


At best, the only reasonable interpretation that can be 
given to this isolated provision is to confer upon appel- 
lant certain rights after both parties have negotiated a 
contract, which the Request for Proposals and the Con- 
tractor’s Proposal clearly contemplated and required. 
Alternatively, this provision is clearly in conflict with 
Paragraphs 1, 2 and 9 of the Request for Proposals and 
the first paragraph of the Contractor’s Proposal. 


The obvious question arises—What does the word 
‘items’? mean in the ‘‘Condition’’ quoted above? 


Nowhere is it explained or mentioned in the Request 
for Proposals. The only places in the Contractor’s Pro- 
posal where the word ‘‘items’’ or ‘‘item’’ is used (other 
than in the ‘‘Condition’’) relate to Proposal No. 2 (Appel- 
lant’s App. 61a), where the word ‘‘items’’ is first referred 
to as follows: 


‘‘Proposal No. 2: Construction and completion of 
the Unrr Price Irems or Works, all as shown on the 
drawings and as specified for the consideration of the 
unit prices set forth in the attached schedule, Engineer 
Form No. 1618. 


‘*Unir Price ScHEDULE 
‘(To be attached to Contractor’s Proposal)’ 
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and, on Appellant’s App. 62a, where there is set forth a 
schedule listing ‘‘Item No. 1’’ through ‘‘Item No. 24’’, in- 
elusive, showing estimated quantity, unit, unit price and 
estimated amount for each of such 24 items. It thus 
becomes apparent that the word ‘‘items’’ used in the 
‘‘Condition”’ refers only to the ‘‘items’’ referred to in 
Proposal No. 2. 


The language of the ‘‘Condition’’ is contradictory in it- 
self or at least ambiguous. First the bidders are advised 
in the first sentence that the award will be made to one 
bidder on both ‘‘Proposals Nos. 1 and 2’’. Under no cir- 
cumstances can the words ‘‘items’’ or ‘‘item’’ refer to Pro- 
posal No. 1 or Proposal No. 2 as such. Otherwise, appel- 
lant’s representation that the award would be made to one 
bidder on Proposals Nos. 1 and 2 would be false, since 
the second sentence purports to reserve the right to appel- 
lant to accept or reject all ‘‘items’’ of ‘‘any proposal’’. 
If appellant were to elect to reject all of the ‘‘items’’ 


specifically referred to in Proposal No. 2 it would clearly 
violate the representation it had made in the first sentence 
of the ‘‘Condition’’. 


Appellant argues that it could at its pleasure and in sum- 
mary fashion elect to ‘‘accept’’ each and all of the ‘‘items 
of any proposal’’. Since Proposal No. 1 does not refer 
to ‘‘items’’ but to generalized categories of work, it follows 
that appellant is arguing that it could accept each ‘‘item”’ 
set forth in Proposal No. 2 at the stated prices without 
any negotiations and in addition could accept Proposal 
No. 1 in toto, without conducting any negotiations. 

' Appellee contends that the ‘‘Condition’’ upon which 
appellant relies, under no circumstances can be applied 
to Proposal No. 1 but, more importantly, appellee insists 
that appellant could not accept either Proposal No. 1 or 
Proposal No. 2 until there had been negotiations as a con- 
dition precedent. Otherwise, not only could appellant 
falsely induce appellee to make a proposal with the repre- 
sentation that such proposal was sought for the purpose of 
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negotiating a construction contract but worse still, appel- 
lant could arrogate to itself a dictatorial power to repudiate 
its own representation, contrary to all decent concepts of 
fairness and justice. 


It is well settled that the United States Government in 
respect of its rights and duties under contract law is gov- 
erned generally by the law applicable to contracts between 
private parties. Cooke v. United States, 91 U.S. 389, 398; 
23 L. ed. 237, 243 (1875); Priebe & Sons v. U. S., 332 U.S. 
407; 92 L. ed. 32 (1947); Lynch v. U. &., 292 U.S. 571, 
579-580; 78 L. ed. 1434, 1440-1 (1934); Wise v. U. S., 249 
US. 361, 364-7; 63 L. ed. 647, 649-50 (1919) ; Hollerbach v. 
U. S., 233 U.S. 165, 171-2; 58 L. ed. 898, 901 (1914). In 
its contractual relations, the U. S. Government is required 
to act in good faith. Sylvan Crest Sand & Gravel Company 
v. U. S., 150 F. 2d 642 (C.C.A. 2, 1945). 


The Restatement of the Law of Contracts provides, in 
Section 25: 


‘‘Tf from a promise, or manifestation of intention, 
or from the circumstances existing at the time, the 
person to whom the promise or manifestation is ad- 
dressed knows or has reason to know that the person 
making it does not intend it as an expression of his 
fixed purpose until he has given a further expression 
of assent, he has not made an offer.’’ 


And in Section 26 it is provided that: 


‘‘Mutual manifestations of assent that are in them- 
selves sufficient to make a contract will not be pre- 
vented from so operating by the mere fact that the 
parties also manifest an intention to prepare and adopt 
a written memorial thereof; but other facts may show 
that the manifestations are merely preliminary expres- 
sions as stated in § 25.’ 


As stated in 17, Corpus Juris Secundum, Contracts, Sec- 
tion 30, at page 358: 
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‘¢There can be no contract in the true sense, ... in 
the absence of the element of agreement, or of mutual 
assent of the parties.’’ 


And again at Section 31, page 359: 


‘‘In order that there may be an agreement, the 
parties must have a distinct intention common to both 
and without doubt or difference. Until all understand 
alike, there can be no assent, and, therefore, no con- 
tract. Both parties must assent to the same thing 
in the same sense, and their minds must meet as to all 
the terms.”’ 


It is settled law that where a written document is pre- 
pared by only one of the parties, in interpreting the lan- 
guage selected by that party, the rule is that it is inter- 
preted against him. Texas ¢ Pac. Ry. Co. v. Reiss, 183 U.S. 
358, 360; 46 L. ed. 621, 626-627 (1902); EH. I. Du Pont de 
Nemours & Co. v. Claiborne-Reno Co., 64 F. 2d 224, 228 
(C.C.A. 8, 1933); Drainage Dist. 1 v. Rude, 21 F. 2d 257, 
261 (C.C.A. 8, 1927) ; Hartford Fire Insurance Company v. 
Foulke, 134 F. Supp. 435, 486 (D.C. W.D. Pa. 1955) ; Orino 
v. U. S., 111 Ct. Cl. 491, 518-519 (1948). 


The Contractor’s Proposal cannot be interpreted except 
in the light of the language set forth in appellant’s Request 
for Proposals. Several instruments constituting part of 
the same transaction must be interpreted together. Mazer 
v. Continental Oil Co., 120 F. 2d 237, 240 (C.C.A. 7, 1941), 
cert. den., 314 U.S. 652; 86 L. ed. 323; 12 Am. Jur., Section 
246, Page 781. 


Appellant’s attempt to rely upon the single word in the 
‘provision that it could ‘‘accept’’ any or all items of any 
‘proposal not only would create an inequitable and uncon- 
scionable situation but it is contrary to the accepted rules 
of construction. The language in every document should 
be interpreted in the light of the circumstances surround- 
ing the parties when it was executed. 


4 
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In Sand Filtration Corp. v. Cowardin, 213 U.S. 360, 364; 
53 L. ed. 833, 835 (1909), the Court said: 


‘<The object of construction is to effectuate the inten- 
tion of the parties in making a given contract. When 
the contract is in writing, the language used should be 
interpreted in the light of the circumstances surround- 
ing the parties at the time the contract was made.’’ 


In Chicago, R. I. & P. R. Co. v. Denver & Rio Grande R. 
Co., 143 U.S. 596; 36 L. ed. 277, 281 (1892), the Court said: 


‘There can be no doubt whatever of the general 
proposition that, in the interpretation of any particular 
clause of a contract, the court is not only at liberty, 
but required, to examine the entire contract, and may 
also consider the relations of the parties, their connec- 
tion with the subject-matter of the contract, and the 
circumstances under which it was signed.’’ 


In Sachs v. Ohio Nat. Infe Ins. Co., 148 F. 2d 128, 132, 
(C.C.A. 7, 1945), cert. den., 326 U.S. 753; 90 L. ed. 452, the 
Court said: 


‘‘TIt seems pertinent to observe certain general prin- 
ciples which the courts have announced in determining 
whether a liability has been assumed. The intent of 
the contracting parties is of primary importance. 
International Co. of St. Louis v. Sloan, et al., 10 Cir., 
114 F. 2d 326, 329. Such intention must be determined 
from the purpose of the Agreement, the history of 
negotiations, contemporaneous expressions of the con- 
tracting parties and their acts of interpretation. White 
Star Bus Line v. People of Puerto Rico, 1 Cir., 75 F. 
2d 889, 891. In determining what the parties had in 
mind, not one, but all of the words of the contract must 
be construed together, and all of the surrounding facts 
and circumstances must be considered. Buchanan v. 
Swift, 7 Cir., 180 F. 2d 483, 485.”’ 


See Noce v. Edward Morgan, 106 F. 2d 746 (C.C.A. 8, 
1939) 
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Apart from the clear intention of the parties as gathered 
from the Request for Proposals and the Conractor’s Pro- 
posal, read together and in their entireties, the circum- 
stances surrounding the interchange of these documents 
demonstrate that it would be inequitable and unconscion- 
able to hold appellee to any kind of liability. 


The Request for Proposals was issued September 14, 
1951. The Contractor’s Proposal dated October 2, 1951 
had to be filed on that day. 


If it be assumed that appellant’s Pl’s. Ex. A intro- 
duced into evidence (the 600-page document) is identical 
with a like document tendered to Plaintiff during that 
period, it becomes apparent that there accompanied and 
were made a part of said Pl’s. Ex. A some 266 drawings 
which are referred to therein. (Appellee’s App. 79a-89a). 
If it be further assumed that Pl’s. Exs. A-1, dated 
September 20, 1951; A-2, dated September 20, 1951; and 
A-3, dated September 25, 1951, each of which is an adden- 
dum revising the drawings referred to in Pl’s. Ex. A, it 
becomes apparent due to the shortness of time, why appel- 
lant elected to lead appellee into the belief that there would 
be negotiations before a final contract could be reached, 
and why it induced appellee to submit its Contractor’s 
Proposal pursuant to the same understanding. This under- 
standing is no wise diminished by the provision of Para- 
graph 4 of the Request for Proposals since in view of the 
shortness of time, this paragraph must be read together 
with Paragraphs 1, 2 and 9 of the Request for Proposals. 


Appellant, in its Brief, page 15, undertakes to suggest 
that appellee’s Proposal was purposely made low in order 
to force out of competition the proposals of competitors. 
Such a suggestion is palpably unsound since appellant, in 
its Request for Proposals, always retained the right to 
reject Appellee’s Proposal after it was submitted (Appel- 
lant’s App. 43a). 
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Appellant, in its Brief, page 7, states that it would appear 
this is the first time the meaning of the word ‘‘negotiation”’ 
in the Armed Services Procurement Act of 1947 has been 
presented and adds, without any proof, that ‘‘over two- 
thirds of Armed services contracts are procured by ‘nego- 
tiation’ * * *.’? Appellant recognized that Regulations were 
passed to implement the Statute (Appellant’s Brief, p. 8) 
and admits the Statute was recodified since 1951 (see Appel- 
lant’s Brief, footnote 6, p. 7). Finally, counsel for appellant 
admitted in open court that although he spent a week try- 
ing to assemble the procurement regulations which were 
in effect at the time the matters involved herein transpired, 
he was unable to do so (Appellee’s App. 78a). 


Appellant argues on its Brief, p. 17, that the contractor 
‘twill begin work within 10 calendar days after written 
notice to proceed (App. 63a)’’. But appellant failed 
to quote the previous part of the same sentence. By so 
doing appellant’s quotation is misleading. Including the 
first part of the same sentence we find: 


‘‘The bidder further agrees that, if awarded the con- 
tract, he will commence work within 10 calendar days 
after written notice to proceed * * *’’ (Appellant’s 
App. 68a) 


But, unless appellant wants to repudiate its firm repre- 
sentations, negotiations had to precede both. 


Appellant makes reference to the number of times the 
word ‘“‘bid’’ instead of the word ‘‘proposal’’ appears. (Ap- 
pellant’s Brief 17-18). This touch of semantics evades the 
basic requirement that there had to be negotiations. What 
difference would it make if the ‘‘Request for Proposals’’ 
were retitled ‘‘Request for Bids’’ and appellant were to 
says ‘‘Bids will be received * * * for the purpose of nego- 
tiating a construction contract * * *’’ instead of ‘‘Proposals 
will be received * * * for the purpose of negotiating a con- 
struction contract * * *’’. The use of the name is unim- 
portant. What is important is the fact that whatever docu- 
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ment was being requested was requested ‘‘for the purpose 
of negotiating a construction contract * * *’’ and that 
Appellee furnished such document in compliance with the 
purpose clearly set forth in such request. The Orders and 
Regulations of the Corps of Engineers, Sec. 7102.04(a), 
which was a section dealing with procurement by formal 
advertising, provided for definitions, ‘‘as used in these 
regulations * * *’’ and stated ‘‘The term proposals will 
be used synonymously with the term bid * * *.’’? Supra, 
p. 14. 


Appellant in its Brief, p. 20, states: 


‘< ‘Tt is hereby warranted that in the event an award 
is made to the undersigned there will be furnished 
under this contract, or used in the performance of the 
work covered by the contract’ (App. 63a) [Emphasis 
supplied.] This language reflects the reasonable under- 
standing that a contract may be completed by an award 
in response to the Contractor’s Proposal. ‘This con- 
tract’ refers to the Contractor’s Proposal and the 
award. Similarly the same understanding is reflected 
in the phrase ‘the proposal as accepted,’ on the last 
page of the Contractor’s Proposal (App. 63a).’’ (Ap- 
pellant’s Brief, p. 20) 


It is submitted that this is thoroughly inaccurate. By 
reading the preceding paragraph in Appellant’s App. 63a 
it becomes clear that the words ‘‘under this contract’’ refer 
to ‘‘Contract Form No. R-5701.”’ That appellant was 
aware of the language of such preceding paragraph is 
clear from the last quoted sentence. 


The provision that (Appellant’s App. 63a) : 


‘|. . upon receipt of written notice of an award of 
the contract within thirty days after the date of open- 
ing of the proposal, that he will execute contract Form 
No. R-5701, in accordance with the proposal as ac- 
cepted . . .’’ is not in conflict with appellant’s obliga- 
tion to negotiate. 
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There is nothing in this language which permitted appel- 
lant to escape its obligation to negotiate before it could 
issue an award. 


Appellant represented to appellee in Paragraph 1 that 
it would receive proposals for the purpose of negotiating 
a construction contract. In paragraph 9, appellant stated 
‘‘Plans and Specifications will not be released for precon- 
tract negotiations * * *’’ except on a stated condition. 


These words are unambiguous. They clearly state the 
‘‘purpose’’ for which appellant’s proposal would be re- 
ceived. Appellant had no more right than a private citizen 
to lure a person into a position by a firm representation 
that its Proposal would be negotiated and then by arbi- 
trarily repudiating it, insist that its victim be punished 
on the theory no such representation had been made. 


IV 
Appellant Failed to Prove a Prima Facie Case 
The Court below said: 


‘*My study and reflections have led me to the con- 
clusion that the plaintiff has failed to make out a prima 
facie case. (Appellant’s App. 38a) 

a e * a * cd 

‘¢The proof which has been offered by plaintiff fails 
to show a binding and enforceable contract.’? (Appel- 
lant’s App. 39a) 


A. Appellant’s failure to plead or introduce into evidence 
the Army Contract Form for construction (R-5701) makes 
appellant’s case fatally defective. 


Paragraph 2 of Appellant’s Request for Proposals pro- 
vides: 


‘*2. Proposals will be submitted in sealed envelopes 
upon the attached Form and marked in the upper left 
hand corner ‘Proposal under Serial No. ENG 49-080- 
52-13-(15), the serial number indicating the project for 
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which the proposal is submitted. The proposer who is 
awarded the Contract will be required to execute the 
Department of the Army Contract Form for construc- 
tion (R-5701), a copy of which is available in the Dis- 
trict Engineer Office, Washington District, designated 
above.’’ (Appellant’s App. 43a) 


Appellant failed to introduce into evidence the Army 
Contract Form for construction (R-5701) referred to in 
said paragraph. 


Appellant further failed to introduce into evidence any 
proof that such Contract had ever been executed by appel- 
lant, or executed or unexecuted had ever been sent to 
appellee. Appellant failed to prove that appellee had 
ever executed such Contract Form, which by its very nature 
of being a definitive contract would have to set forth in 
succinct terms the schedule and method of payment. 


Can it be said that it is a mere formality or a perfunc- 
tory, non-important detail that a contractor on a job ex- 
ceeding $6,000,000.00, where it had been told the Proposal 
it might submit was for the purpose of negotiating a con- 
tract, should not be entitled to know whether it would have 
to await payment until the job was completed or would be 
paid one-half when it was half completed, or on a quarterly 
basis or a monthly basis? Can appellant say a contract 
has been breached without proving its alleged contract in 
respect of these questions? Is it sufficient for appellant 
to say: ‘‘I have told you to proceed. Now do it and if 
you don’t I will sue you?”’ 


Appellant failed to prove the effect of changes during 
construction due to deletion or additions from original 
specifications and drawings on the amount and schedule and 
method of payment; the effect of unforseen subsurface 
‘conditions which could only be discovered when physically 
encountered as the work progressed underground on the 
‘amount, schedule and method of payments and to what 
extent these would either be arbitrated or determined. 
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Appellant failed to prove whether or not there would be 
a penalty for delay when such conditions were discovered 
and the effect of changes due to additions, deletions or un- 
foreseen conditions on such penalty. Pl’s Ex. A provides 
that ‘‘Liquidated Damages’’ would be assessed on the 
basis of $5,000.00 per day for each calendar day of delay 
until the entire work is completed or accepted and $1,000.00 
per day for each calendar day of delay until beneficial 
occupancy is accomplished for certain portions of the work 
(Appellant’s App. 42a). Appellant failed to prove the 
method of settling disputes arising out of questions of fact 
as the job progressed; the determination of the suitability. 
of material used in the construction; the contractor’s lia- 
bilities arising out of periodic inspections; whether the 
appellant could award other work on the same job to other 
contractors and the effect of this on the terms of the con- 
tract with appellee; the effect of labor disputes, either be- 
tween labor and appellee, or arising out of jurisdictional 
disputes between labor unions, on the payment to appellee, 
and the penalties which might be forced on appellee; and 
like factors. 


None of these important and controlling items can be 
found in the documents which appellant either pleaded or 
introduced into evidence. Can it fairly be said that appel- 
lant resting as it does on its Request for Proposals, the 
Contractor’s Proposal, its Notice of Award and Notice to 
Proceed, but having failed to introduce the Army Contract 
Form for Construction (R-5701) could force appellee to 
construct the entire job and wait until completion of the 
project and the settlement of disputes arising out of these 
matters in order to be paid? Also, can it fairly be said that 
appellant, having failed to plead or introduce into evidence 
said (R-5701) has proved a contract, the alleged breach of 
which constitutes its case? 


B. Paragraph 1 of the Request for Proposals (Appel- 
lant’s App. 43a) provides in part: 
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‘*1, Proposals in duplicate will be received * * * 
for the purpose of negotiating a construction contract 
for furnishing * * * in strict accordance with the speci- 
fications, schedules, addenda and drawings as follows: 


‘‘Specification—ENG 49-080-52-13-(15) dated 14 
September 1951. 


‘‘Drawings as designated in Paragraph SC-2 of 
Part III of the above-referenced specifications. 


‘¢ All addenda to these specifications and schedules 
and drawings listed herein that may be issued prior 
to opening of proposals.’’ (Appellant’s App. 48a) 


It is significant that the performance of the work on the 
project had to be done ‘‘in strict accordance with the speci- 
fications, schedules, addenda and drawings.”’ 


(1) Appellant failed to plead the specification re- 
ferred to and failed to prove that Pl’s. Ex. A which it 
introduced into evidence was the same set of papers 
that it tendered to appellee. 


(2) Appellant also failed to prove that Pl’s. Ex A-1, 
A-2, A-3 and A-4 were the same as those which it 
tendered to appellee. In point of fact, counsel for 
appellant stated in court that Pl’s. Ex. A was not a 
part of the Government’s case (Appellee’s App. 71a) 
and refused to state whether Pl’s Ex. A, A-1, A-2, A-3 
and A-4 constituted the entire documentation that 
represented its Request for Proposals that was issued 
to appellee and to some other 12 or 15 contractors 
(Appellee’s App. 73a). 


(3) Appellant offered no proof of any Request for 
Proposals, a Contractor’s Proposal, a Notice of Award 
and Notice to Proceed or Contract Form (R-5701) 
which controlled the contractor who constructed the 
project nor did appellant offer any proof that the 
contractor who constructed the project was governed 
by such documents. 
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C. Appellant neither pleaded nor did it introduce into 
evidence any proof of any drawings. 


Yet, the Request for Proposals required performance of 
all work ‘‘in strict accordance with the * * * drawings 
*** 2 (Appellant’s App. 43a). In the Contractor’s Pro- 
posal which was in compliance with the Request for Pro- 
posals the contractor agreed to perform all the work ‘‘in 
strict accordance with the * * * drawings * * *.’? (Appel- 
lant’s App. 45a) The ‘‘unit price items of work’’ referred 
to in the Contractor’s Proposal No. 2 was made in reference 
to the drawings. (Appellant’s App. 46a) 


The Specifications, only a part of which were attached 
to the Complaint, provide: 


‘¢SPECIFICATIONS 
‘‘Parr [—SraTemMent oF WorK 


‘“‘SW-1 Description of Work: a. Work To Be Done: 
(See Article 1 of the Contract). The work consists in 
furnishing all plant, labor and materials and perform- 
ing all work in strict accordance with these specifica- 
tions and the schedules and drawings forming parts 
thereof for the construction and completion of the 
Camp Rircute Prosecr Primary Sire.’’ (Appellant’s 
App. 49a; Appellee’s App. 80a) (Emphasis supplied) 


Also attached to the Complaint was an abbreviated portion 
of the ‘‘General Conditions’’ (Appellant’s App. 50a) which 
provided : 


‘““Parr TI—Generat Conpirions 


‘¢G@C-1 Scope of Work: The work to be performed 
under this contract consists of furnishing all plant, 
materials * * * and performing all work as required 
by Article 1 of the contract, in strict accordance with 
the specifications, schedules, and drawings, all of which 
are made a part hereof, * * *’’ (Appellant’s App. 50a) 


A like provision appears in the Special Conditions (Ap- 
pellant’s App. 57a). 
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Thus, (a) the drawings are made a part of the Specifica- 
tions, and (b) all work had to be performed in strict accord- 
ance with the Drawings. 


Pl’s. Ex. A which was introduced into evidence refers to 
no less than 266 drawings, (Appellee’s App. 79a-89a) some 
of which were revised by Pl’s. Ex. A-1, A-2 and A-3. Appel- 
lant insisted before the court that Pl’s. Ex. A was not a 
part of its case (Appellee’s App. 7la) and that it was 
relying on the three pleaded documents which are obviously 
incomplete. It repeated this in its brief, page 2. If, how- 
ever appellant should desire to reverse its position and rest 
upon Pl’s. Ex. A, which it introduced into evidence, it has 
failed to put into evidence the Drawings referred to therein 
and which by express language are made a part thereof 
with the result that Pl’s. Ex. A as introduced into evidence, 
is an incomplete document. 


CONCLUSION 


For the foregoing reasons, it is respectfully submitted 
that the Judgment below should be affirmed. 


Cuartes B. Murray 
1001 Connecticut Ave., N.W. 
Washington 6, D. C. 


Gerorce F. SHEA 
Tower Building 
Washington 5, D. C. 


Attorneys for Appellee 
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United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 14,084 


Unirep STATES, APPELLANT 
v. 


Joun McSzarny, Inc., APPELLEE 


On Appeal from the United States District Court for the 
District of Columbia 


REPLY BRIEF FOR APPELLANT 


REPLY TO APPELLEE’S COUNTERSTATEMENT 
OF FACTS 


The Government objects to appellee’s reiteration of the 
unproven allegations in its answer as a “Counterstatement 
of Facts”. While properly identified as assertions in a 
contested pleading, the impression is left that these ex- 
tensive allegations were the subject of consideration and 
determination by the trial court. At the only time they 
were considered by the lower court, they were stricken 
(Appellant’s App. 30a), and appellee did not reopen the 
issues on trial as it had obtained permission to do. 

Since these assertions were not proven facts on this 
record, they could not form any basis for the decision 
below. 


(1). 





2 
REPLY TO APPELLEE’S POINT I 


Appellee errs in contending that the “clearly erroneous” 
rule of Rule 52(a) is applicable to the district court’s ulti- 
mate finding of “no contract” which was based solely on 
documentary evidence. 

Appellee does not attempt to distinguish this Court’s 
decision in Dollar v. Land, 87 U.S. App. D.C. 214, 184 
F. 2d 245, certiorari denied, 340 U.S. 884, rehearing de- 
nied, 340 U.S. 948, a case on all fours with the case at bar 
holding that in these circumstances the “clearly erroneous” 
rule is not applicable. Instead, appellee argues that in 
United States v. Umted States Gypsum Co. the Supreme 
Court applied the “clearly erroneous” rule in a case where 
the evidence was either documentary or undisputed, and 
where, consequently, the trial court’s evaluation of credi- 
bility was insignificant (Appellee’s Br. 18). Unfortu- 
nately, however, the appellee’s characterization of the evi- 
dence in the Gypsum case is wrong. The Supreme Court 
itself noted that “the import of the witnesses’ testimony 
was conflicting” (333 U.S. at 395). In reversing the dis- 
trict court, the Supreme Court did so “[dJespite the oppor- 
tunity of the trial coyrt to appraise the credibility of the 
witnesses” (333 U.S#¥396). 

In addition to Dollar v. Land, swpra, which as noted 
above, is on all fours with the instant case, this court 
also made its own determination of the construction of a 
written agreement in Perry v. Perry, 88 U.S. App. D.C. 
337, 190 F. 2d 601, rejecting the contention that the 
“clearly erroneous” rule applied to the district court’s 
interpretation of the agreement. 


REPLY TO APPELLEE’S POINT II 


It is difficult to understand just what point appellee is 
making in Point II. It is true that on the basis of as- 
sertions not contained in the record in this Court, the 
Comptroller General drew a prior legal conclusion on at 


1333 U.S. 364. 
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least part of the point here in issue. Claiming payment 
from the United States despite adverse rulings of the 
Comptroller General has never given appellee any diffi- 
culty in the past, however: 


McShain Co., Inc. v. United States, 83 C. Cls. 405 

John McShaimn, Inc. v. United States, 88 C. Cls. 284, 
reversed, 308 U.S. 512, 520 

John McShain v. United States, 106 C. Cls. 280, 65 F. 
Supp. 589 


Certainly, appellee cannot intend to argue that the Comp- 
troller General’s decision on a question of law is binding 
on the courts. As the Court of Claims said in a recent 
ease, “A disputed claim for damages, for breach of con- 
tract, cannot in any sense of the word be considered a 
stated account and such claim is not subject to the control 
and decision of the accounting officers of the United States.” 
Climatic Rainwear Co., Inc. v. United States, 115 C. Cls. 
520, 553, 88 F. Supp. 415, 418. See also United States v. 
Harmon, 147 U.S. 268, 275; Standard Dredging Co. v. 
United States, 71 C. Cls. 218, 240-241. Livingston v. 
United States, 101 C. Cls. 625, 6388; U.S.:Casualty Co. v. 
Umited States, 107 C. Cls. 46, 67 F. Supp. 950; Howe v. 
Elliott, 300 F. 243. The lack of any authority in the Comp- 
troller General to rule on questions of law is too well set- 
tled to be revived at this time. 


REPLY TO APPELLEE’S POINT III 


Appellee’s Point III directly attributes to appellant the 
assertion that the contract in suit “came into being with- 
out negotiation” (Appellee’s brief, p. 24). 

Nothing could better show appellee’s total misconcep- 
tion of the central issue on this appeal. Appellant has 


and does assert the contrary—namely, that this contract 
was “negotiated”, 


(a) in the statutory sense; 


(b) if relevant, even in the common legal meaning 
of the term. 
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The statutory meaning is set forth in 41 U.S.C. 153 7— 
not even mentioned in appellee’s brief—and repeated in 
the very regulation which appellee itself cites and copies 
at page 11 of its brief.2 As the Supreme Court said in 
Von Hoffman v. Quincy, 71 U.S. 535, 550: 


It is also settled that the laws which subsist at the 
time and place of the making of a contract, and where 
it is to be performed, enter into and form a part of 
it, as if they were expressly referred to or incorpo- 
rated in its terms. 

See also Kern-Limerick, Inc. v. Scurlock, 347 U.S. 110, 
116. 

But even if the statutory meaning of the word is not 
accepted, appellant urges that there still was a “negotia- 
tion” in the alternative common meaning of the word. By 
uncontradicted proof there was a request for proposals 
issued to a number of bidders, bids received, a selection 
and an award made. In every concept of the word except 
that demanded by appellee, there was a “negotiation.” As 
Corbin put it: 

If by “preliminary negotiation” we mean prelimi- 
nary to a contract, we include in the term all op- 
erative offers and counter-offers that are antecedent 


a acceptance. [I Corbin On Contracts, p. 
4 


In Black’s Law Dictionary, p. 1188, it is phrased: 
It is that which passes between parties or their 
agents in the course of or incident to the making of 
a contract and is also conversation in arranging terms 
of contract. [Emphasis supplied.] 
Appellee asks this court to change “also” to “only.” 
The same thought is reflected in paragraph 9 of the 
Request for Proposals, referred to by appellee (see their 
brief, pp. 21, 33). This paragraph provides that: 


2 Appellant’s brief, p. 8. 


3 Where “individual bargaining” is directly described only 
as factor (g) for possible consideration by contracting offi- 
cers in “negotiation.” 
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Plans and specifications will not be released for 
pre-contract negotiations until the prospective con- 
tractors and subcontractors have executed a security 
agreemen 

Since a bid could not be submitted without using 
the plans and specifications, these had to be released prior 
to the submission of the bid, therefore the pre-contract 
negotiations to which paragraph 9 must refer are the 
submission of the bid; the making of the award and, if, 
but only if, the interest of the Government warranted, 
oral post-bid bargaining. 

But, regardless of any meaning of “negotiate” in the 
statute or otherwise, the contract states that such negotia- 
tion was a right “reserved, as the interest of the Govern- 
ment may require.” It is highly significant that appellee 
omits any reference in its brief to this paragraph 3 in the 
Request for Proposals (discussed at pp. 21-22 of the Gov- 
ernment’s brief). Cf. Power Service Corp. v. Joslin, 175 
F. 2d 698 (C.A. 9, 1949); Adelhardt Construction Co. v. 
United States, 123 C. Cls. 456,107 F. Supp. 845. 


REPLY TO APPELLEE’S POINT IV 


Appellee’s Point IV principally asserts that appellant 
failed to prove a case because the standard contract form 
(R-5701) was not introduced in evidence. But this com- 
pletely ignores the fact that the contract sued on is that 
set forth in the proposal and acceptance—not standard 
form R-5701. See North American Iron & Steel Co., Inc 
v. United States, 130 F. Supp. 723, (E.D.N.Y.). 

Appellee’s failure to execute the standard form is 
nothing more than another breach of the contract in 
addition to its non-performance in all other respects. 
Having proven a total breach of the promise to begin 
construction, by defendant’s admission, appellant had no 
burden of proof to show each included breach in detail. 

It is of course clear that provision for the subsequent 
signing of a formal document, which had to be “in ac- 
cordance with the proposal as accepted” (App. 17a), does 
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not operate to prevent a contract from coming into ex- 
istence. United States v. Purcell Envelope Co., 249 US. 
313; United States of America v. New York and Porto 
Rico 8.8. Co., 239 U.S. 88; Garfielde v. United States, 93 
U.S. 242; Power Service Corp., v. Joslin, 175 F. 2d 698 
(C.A. 9); James F. Waters, Inc. v. United States, 75 C. 
Cls. 126; I Williston, Contracts, §§ 28-28A. 

As to the Government’s failure to introduce the detailed 
drawings, if we correctly apostrophize appellee’s argu- 
ment, it states that suit could not be maintained for a 
keg of nails to be used in building the U.S.S. Missouri 
without putting into evidence every drawing used for the 
construction of that ship—it would not be enough to show 
the general contract and the specification breached. The 
inundation of courtrooms in such a manner by material 
of no relevance to the issues can hardly be a requirement. 
Contrariwise, the exclusion of such extraneous material 
would be justified even if offered. 


CONCLUSION 


For the reasons stated in the Government’s initial brief 
and for the additional reasons stated here, it is respect- 
fully submitted that the judgment below should be re- 
versed and remanded. 


GEORGE COCHRAN DOUB, 
Assistant Attorney General, 


OLIVER GASCH, 
United States Attorney, 


GEO. S. LEONARD, 
First Assistant, Civil Division, 
SAMUEL D. SLADE, 
HERSHEL SHANKS, 
Attorneys, 
Department of Justice, 
Washington 25, D. C. 
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No. 14,084 


Unirep Srates, Appellant 
v. 
Joun McSzatin, Inc., Appellee 


On Appeal from the United States District Court for the 
District of Columbia 


APPELLEE'S PETITION FOR RE-HEARING 


Appellee, pursuant to Rule 26 of this Court, respect- 
fully petitions the Court for a re-hearing. This petition is 
presented in good faith and not for delay. 


The grounds for this petition are: 


1. The Court prejudges and confuses appellee’s de- 
fense before the trial court on remand. 


2. The Court approves a practice in negotiated pro- 
curement which has been condemned by the Committee 
on Armed Services of the House of Representatives. 
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3. The Opinion of the Comptroller General made it 
impossible for any officer of the Government to make 
payments to appellee without further negotiations 
leading to a definitive contract. 


These grounds will be more fully stated in the Argument. 


ARGUMENT 


1. The Court, by going beyond the making of a find- 
ing that appellant had made out a prima facie case, pre- 
judges and confuses appellee’s defense before the trial 
court. 


If put to its proof before the trial court, appellee ex- 
pects to introduce credible evidence tending to show that 
the government promised to hold discussions with appellee 
after receipt of its proposal and then accepted the pro- 
posal without doing so. This evidence will include the 
following : 


(a) In a conference in the District Engnieer’s office 
- in Washington, D. C. on September 6, 1951, the Con- 
tracting Officer stated to appellee and others: 


‘‘The proposals will be opened in this room at 
1500 ites on the 2nd of October 1951. Negotia- 
tions will be conducted with those submitting the 
three lowest proposals to determine the final con- 
ditions and price.’’ 


(b) The Contracting Officer’s testimony on deposi- 
tion as follows : 


‘*Q. What was the reason for there not being a 
bid bond required in this matter? 


‘A. We were not requiring bid bonds for any of 
our negotiated contracts at that time. We reasoned 
that the bid being subject to change by negotiation, 
it was not then something that a company could be 
required to put a bond on.”’ 
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(c) On previous occasions appellant through its 
same office of District Engineer had conducted negoti- 
ations (that is to say, discussions, talks and confer- 
ences) with appellee, resulting in terms and conditions 
of a contract different from appellee’s initial proposal, 
in at least one instance more favorable to appellee 
than its initial proposal. 

(d) When the proposal was submitted there existed 
a jurisdictional dispute between two labor unions, 
which, depending on its outcome, would have a serious 
impact on wage rates and that the proposal was sub- 
mitted on the basis that the settlement terms of this 
jurisdictional union fight would be considered in the 
‘‘negotiations’’ within the meaning of the definition 
‘‘discussions, conversations and parley.’’ 


This Court clearly holds that the question whether ap- 
pellee’s proof will refute the government’s claim was not 


before this court and no view concerning it is intimated. 


However, appellee feels that there is danger that other 
language used by this court elsewhere in its opinion may 
be misinterpreted by the trial court to which this case is 
remanded, instead of being read in context with the 
court’s true holding. Appellee expects to prove that the 
documents relied upon by the government were not a con- 
tract; that appellee’s proposal was not an offer; that the 
negotiation which appellant promised was a discussion 
and conference regarding final terms, conditions and: price 
of a contract; that this conference was the purpose for 
which appellant represented it wanted the proposal; and 
that appellee did not expect its proposal to be “‘rejected’’ 
but did expect to have an opportunity to bargain regard- 
ing adjustments for labor costs and other terms, condi- 
tions and prices before an award would be made. 


It seems clear that this Court intends that appellee 
shall have full and free opportunity to prove these things; 
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yet the court in its opinion states that the documents 
relied upon by the government are ‘‘a text-book example 
of a contract’’; that appellee’s proposal was ‘‘an offer’’; 
that the negotiation which was the stated purpose of the 
appellant in receiving the proposal was accomplished by 
the sending in of the proposal; and that it eludes the 
court’s imagination why appellee would desire to have 
appellant ‘‘reject’’ its proposal. 


‘It is respectfully requested that on this point a re- 
hearing be granted or in the alternative that the language 
of the court’s opinion should, for the purpose of con- 
sistency and in fairness to appellee’s position, be clarified. 


2. The court approves a practice in negotiated procure- 
ment which has been condemned by the Committee on 
Armed Services of the House of Representatives as con- 
trary to the statute. 


This point is based on a Report of the Subcommittee 
for Special Investigations of the Committee on Armed 
Services, House of Representatives, 84th Congress 2nd 
Session, under the authority of H. Res. 112, dated December 
5, 1956, entitled ‘‘Study of Armed Services Procurement 
Regulations, Section 1-605 and 2-302 and Navy Procure- 
ment Directive 3002.1’, The report begins with page 
3317. The relevant portion begins at page 3319. A copy 
of that report is attached to this Petition. 


_ The statute which was in effect durimg the transaction 
involved in the instant case is the Armed Services Pro- 
carement Act of 1947, 62 Stat. 21, 41 U.S.C. 151 et seq. 
That statute did not define negotiation. The Congress 
which enacted it was assured, in hearings leading to its 
enactment, that procurement by negotiation as practiced 
by the services and industry consisted of first securing 
informal quotations and thereafter conducting negotia- 
tions with the lower bidders in order to reduce the price 
by eliminating unmecessary or unjustified charges. See 
‘report, p. 3326. Although the Committee’s insistence that 
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the Government procurement services should construe the 
term ‘‘negotiation’’ im the sense that they had assured 
the Congress was their intent prior to the passage of the 
1947 Act (ie. that it meant bargaining with the lower 
bidders after they had submitted their proposals) was the 
result of a different approach, the Commmittee’s insistence 
on a fair, commonly known, honorable and non-deceitful 
interpretation of the word ‘‘negotiation’’ is the same as 
that of the appellee. 


After the statute was enacted, the Committee on Armed 
Services learned of a practice of the Navy Department of 
soliciting proposals for negotiated procurement and then 
awarding the contract to one of the proposers without 
discussing terms. Its color of authority was Navy Direc 
tive 3-002.1, which purported to authorize the Navy De- 
partment negotiator to award the contract to the pro- 
poser whose proposal he believed most advantageous to 
the Government, ‘‘without further negotiation.’’ (Id. p. 
3319) 


The Committee stated: 


‘We think this directive is not only unlawful but 
that it is an evasion of the statute. We think the 
procedure is unauthorized. We think it is unfair 
both to the Government and to prospective bidders. 
More than that, we think it is arbitrary and a potential 
source of mischief and abuse. * * *’’ (Id. p. 3328) 


Of a proposed regulation by which the Department of 
Defense would adopt a similar procedure throughout the 
Department, the Committee stated: 


‘This regulation introduces an inflexibility which 
is the direct opposite of negotiation in the common 
usage of that term, in the statutory construction 
thereof and in the understanding of congressional in- 
tent as to the negotiations practiced by the depart- 
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ments and allowed by law in 17 specific instances.’ 
(Id. p. 3329) 


The concern of the Committee was chiefly that the Gov- 
ernment was not obtaining the best contract by the elimi- 
nation of negotiations—that is, discussions. Nevertheless, 
the Congress expressed concern over the rights of the 
bidders, and the equal necessity for fair treatment toward 
them. 


Subsequent to the said Report of December 5, 1956, the 
Committee conducted further hearings, the result of which 
appears in its later report dated June 15, 1957 entitled 
‘‘Report on Study of Armed Services Procurement Act, 
Title 10, U.S. Code, Chapter 137, Subcommittee for Special 
Investigations of the Committee on Armed Services, House 
of Representatives, Eighty-Fifth Congress, First Session, 
under the authority of H. Res. 67”. Pursuant to a recommen- 

dation in said report, there was introduced in the House 

of Representatives on July 30, 1957, H.R. 8948, Eighty- 
fifth Congress, First Session, being an amendment to Title 
10 of the U.S. Code, which provided among other things 
the following definition of the word ‘‘negotiate’’. 


““. . . Negotiate means to conduct discussions be- 
tween all bidders and the Government to resolve un- 
certainties relating to the subject matter of the pur- 
chase or the price paid therefor. This clause shall 
not prohibit the solicitation of sealed bid price pro- 
posals after the negotiations in like manner as formal 
advertised bidding provided for in sections 2304 and 
2305 of this title’’. 


Hearings are now being conducted on this Bull. 


The reports of the Committee as illustrated by the re- 
port of December 5, 1956, attached to this petition show 
that the Committee proposes the statutory definition not 
as a new meaning of the word ‘‘negotiate’’ but to correct 
a wrongful practice by procurement officers of the Govern- 
ment which the Committee regards as: 
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«<* * * the direct opposite of negotiation in the 
common usage of that term, in the statutory construc- 
tion thereof and in the understanding of Congressional 
intent as to the negotiations practiced by the depart- 
ments and allowed by law in 17 specific instances’’. 
(Id. p. 3329). 


The instant case is far more glaring in its lack of legal 
support and unfairness to a person submitting a Proposal 
than the Navy Department practice condemned by the 
Armed Services Committee. 


The Navy Department out of a sense of caution and 
fairness, in the first place, issued a directive, thereby put- 
ting all bidders on notice of its intended practice. In 
substance, this directive warned the potential bidders that 
when its Contracting Officer was satisfied that there had 
been substantial competition the award would ‘‘be made 
without further negotiation ...’’ (Id. p. 3319). 


Moreover, in its invitation for proposals, the Navy in 
specific language warned each potential bidder that: 


‘‘Hach Offeror is cautioned to submit in response to 
this Request for Proposals its best offer since, after 
the date established herein for the receipt of pro- 
posals, Tuere May Nor Be an opportunity accorded 
the Offeror to revise its proposal.’’ (Id. p. 3321-22) 
(Emphasis not supplied) 


The Request for Proposals in the instant case not only 
failed to give such warning by a directive but the Corps 
of Engineers had issued an Order and Regulation which 
specifically stated: 

‘*7102.02 Methods of Contracting. 
a. By advertisement * * * 
b. By Negotiation. 


(1) Definition, The procurement of supplies or 
services in the open market in a manner common 
among businessmen without securing formal competi- 
tion, * * *’? (Orders and Regulations (0 & R), 
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Engineer Corps, Department of the Army, Part I, 
Chapter VII, Sec. 7102.01 and 7102.02 (b) (1), as 
indicated on Change 17 of October 15, 1951. Appel- 
lee’s Brief, p. 13). 


In the face of this regulation the Corps of Engineers 
far from warning the prospective proposer that his first 
proposal might be his last one, gave the assurance that 
the proposal ‘‘will be received for the purpose of negotiat- 
ing a construction contract...’’. (Appelant’s App., p. 4a). 


3. In the light of the Comptroller General’s ruling that 
no contract existed between the parties and that the ap- 
pellee had incurred no liability by submitting its Con- 
tractor’s Proposal, appellee absent thereafiter the entering 
into a definitive contract with appellant, could receive 
no payment as no Government officer could make payments 
to it. 


It would obviously be unfair to hold appellee to the 


obligations of a contract on documents which the Comp- 
troller General has ruled to be no contract for purposes 
of payment. 


CONCLUSION 


It is respectfully submitted that a re-hearing should be 
granted in this case. 


Cuartes B. Murray 
1001 Connecticut Ave., N. W. 
Washington 6, D. C. 

Grorce F’. Sara 
Tower Building 
Washington 5, D. C. 


Attorneys for Appellee 





Incomplete Copy - Omitted from this 
copy is copy of "Study of Armed 
Services Procurement Regulations, 
Section 1-605 and 2-302 and Navy Pro- 
curement Directive 3-002.1, Report of 
the Subcommittee for Special Investi- 
gations of the Committee on Armed Serv- 
ices, House of Representatives, Highty- 
fourth Congress, Second Session, under 
the authority of H. Res. 112, December 
>, 1956". 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Crvm Action No. 1066-54 


Untrep States or America, Plaintiff 
vs. 


Joun McSuarn, Inc., 3700 O St., N. W., Washington, D. C. 
Defendant 


Complaint for Money Judgment 


1. This court has jurisdiction of this action by virtue 
of Title 28, United States Code, section 1345. 


2. Plaintiff issued to defendant, among others, a Request 
for Proposals dated September 14, 1951, copy of which 
is annexed as Exhibit A; [detail specifications omitted]. 


3. Defendant thereafter submitted to plaintiff a Con- 
tractor’s Proposal dated October 2, 1951, copy of which 
is annexed as Exhibit B. 


4, Plaintiff thereafter executed and sent to defendant 
and defendant received a Notice of Award and Notice to 
Proceed dated October 12, 1951, copy of which is annexed 
as Exhibit C. 


5. Defendant did not, within the time limited therefor, 
or thereafter, proceed with the work described in the 
Exhibits annexed. 


6. By reason of defendant’s failure to proceed as pro- 
vided by the contract thus made, plaintiff was damaged 
in the sum of $396,202.00. 


Waererore, plaintiff demands judgment in the amount 
of Three Hundred Ninety-Six Thousand Two Hundred 
and Two Dollars ($396,202.00) together with interest and 
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costs and such other and further relief as this court shall 
deem proper. 
/s/ Warren E. Burcer 
Warren E. Burger 
Assistant Attorney General 
Civil Division 
/s/ Leo A, Rover 
Leo A. Rover 
Umted States Attorney 
Washington, D. C. 


Puease Take Notice that plaintiff demands trial by jury 
in this action. 


EXHIBIT A 
RESTRICTED ENG-49-080-52-13-(15) 
PPOpGeel NG. cicccavtecinacs PGE bois SU eens 


(Do not write above this line) 
Request For PRoposaus 


U. S. Army 
Corps of Engineers 
Office of the District Engineer 
Washington District 
First and Douglas Streets, N. W. 
Washington 25, D. C. 


14 September 1951 
Project: Camp Ritchie Project 
Primary Site 
In the Vicinity of 
Camp Ritchie, Maryland 


1. Proposals in duplicate will be received until 3:00 p.m. 
_ Eastern Standard Time, 2 October 1951, for the purpose 
of negotiating a construction contract for furnishing all 
plant, labor, materials and equipment and performing all 














@ 
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work for the above-described project in strict accordance 
with the specifications, schedules, addenda and drawings as 
follows: 


Specification—ENG 49-080-52-13-(15) dated 14 Septem- 
ber 1951. 


Drawings as designated in Paragraph SC-2 of Part ITI 
of the above-referenced specifications. 


All addenda to these specifications and schedules and 
drawings listed herein that may be issued prior to 
opening of proposals. 

2. Proposals will be submitted in sealed envelopes upon 
the attached Form and marked in the upper left hand 
corner ‘‘Proposal under Serial No. ENG 49-080-52-13-(15), 
the serial number indicating the project for which the 
proposal is submitted. The proposer who is awarded the 
Contract will be required to execute the Department of 
the Army Contract Form for construction (R-5701), a copy 
of which is available in the District Engineer Office, Wash- 
ington District, designated above. 


RP-1 Restricted 


3. The right is reserved, as the interest of the Govern- 
ment may require, to reject any and all proposals and to 
negotiate with any proposer. 


9. Security Controls: Plans and specifications will not 
be released for precontract negotiations until the prospec- 
tive contractor and subcontractors have executed a secu- 
rity agreement (D. D. Form 441) and it has been deter- 
mined by the Contracting Officer that they meet all neces- 
sary security requirements. 


All proposals delivered in person or by messenger must 
be left in the Mail Room, Room 212, in the Administra- 
tion Building, not later than the tume set for recewing 
proposals. 


RP-3 Restricted 
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From the Transcript of Monday, April 8, 1957, Volume I 


3 Ovenrtnc STATEMENT ON BEHALF OF THE PLAINTIFF 
By Mr. Leonard 


Mr. Leonard: The plaintiff brought this action in 1954 

for the sum of $396,000 as damages for breach of a 

4. construction contract which it claims to have been 

entered into between the United States and this de- 
fendant, John McShain, Incorporated. 

The defendant has admitted in its answer the documents 
which plaintiff claims to constitute the contract itself, and 
has further admitted that it did not perform the work 
prescribed in the contract or specifications, but has denied 
that any damage was caused thereby to the plaintiff. 

The plaintiff rests upon the admissions contained in 
the answer of the documents consisting of a request for 
proposals dated September 14, 1951, and contractors’ pro- 
posal dated October 2, 1951, and the notice of award and 
notice to proceed issued by plaintiff to defendant on 
October 12, 1951, receipt of which has been acknowledged 
by defendant in its answer. 

The Court: And the Court understands that the issue 
of damages is reserved. 

Mr. Leonard: For subsequent trial. 

The Court: Mr. Murray? 


Opentnec STATEMENT ON BEHALF OF THE DEFENDANT 
By Mr. Muray 


Mr. Murray: May it please Your Honor, the defendant 
denies that there was a contract between the parties, and 
denies that the documents referred to prove that there was 
such a contract. * * * 


8 But as to the document itself, as to the proposal 
that was sent—as to the request for proposal which 
was sent to the defendant by the plaintiff in this case, only 
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portions of what were shown in the pleading, in the com- 
plaint, and the defendant did admit that the documents at- 
tached to that complaint were, in fact, sent. Only this 
morning did we receive the entire request for proposal. I 
show it to Your Honor to assure you the nature of the 
document that we are supposed to analyze in this trial, I 
understand that the restriction was lifted over the weekend. 
This is our first view of the complete document since the 
ease itself, and I have been further informed, and I stand 
for correction if I am mistaken in this because it is hear- 
say, that the Government itself required the return of these 
documents by the defendant and then destroyed then. They 
are no longer in existence, so we will very respectfully ask 
the Court to indulge us while we scrutinize with some care 
the immense document which the defendant will be expected 
to answer in connection with the two or three pages attached 
to the pleadings. 


* * * * * * s 2 * * 


Mr. Leonard: May I ask if the defendant’s open- 
ing is concluded? 

Mr. Murray: Yes. 

Mr. Leonard: The defendant offers in evidence—the 
plaintiff offers in evidence the admissions contained in the 
second defense of the amended answer admitting the alle- 
gations of Paragraph 1, 2, 3, 4 and 5 of the complaint, which 
reads as follows: 

“‘This Court has jurisdiction of this action by virtue of 
Title 28, United States Code, Section 1345. Plaintiff issued 
to defendant, among others, a request for proposals dated 
September 14, 1951, copy of which is annexed as Exhibit 
A,’’ detail specifications omitted. 

May I request the Court at this time, on that admission, 
to accept Exhibit A as an exhibit in the action? It has 
been admitted. I will add the detailed specification to which 
Mr. Chase has referred if he insists. They are not part of 
our case. 
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Mr. Chase: Your Honor, we are dealing with a different 
problem, as I see it, and I want to suggest, so that we have 
an orderly record so that we may meet it at an appropriate 
time, with such motions as we may desire to make, that the 
request for proposals to which Mr. Leonard has just re- 

ferred, which we were shown this morning, he marked 
27 Plaintiff’s Exhibit 1 for identification because ad- 

mittedly in this pleading, if Your Honor will see 
Paragraph 2 of the complaint, he says, ‘‘detailed specifica- 
tions omitted,’’ and he acknowledges that the photostat, 
which is Exhibit A, is only an excerpt. We are dealing 
with a security matter here, Your Honor, and the matter 
has been delicate throughout. As a matter of fact it wasn’t 
until this morning that what I have asked to be marked as 
Plaintiff’s Exhibit 1 for identification was declassified by 
the security officer of the Corps of Engineers. 

The Court: Mr. Leonard, I suppose you have no objec- 
tion to that, have you? 

Mr. Leonard: No objection whatever, Your Honor. We 
will offer the entire thing, not for identification but in 
evidence. 

The Court: How is it marked then? 

Mr. Leonard: As Plaintiff’s Exhibit A, if possible, so 
that it will conform to the complaint. 

The Court: Very well. Plaintiff’s Exhibit A will be 
received. 

(Thereupon the document entitled U. S. Army specifica- 
tions for construction of Camp Ritchie project was by the 
Court received in evidence as Plaintiff’s Exhibit A.) 

Mr. Leonard: Plaintiff offers— 

Mr. Murray: Pardon me. We should like to see Plain- 

tiff’s Exhibit A and examine it. 
28 Mr. Leonard: You have a copy. 
Mr. Murray: I want it. May it please Your Honor. 
I do not want to delay the order of evidence, or to delay 
the trial in any other matter, but Your Honor has seen the 
document that is Exhibit A and which I think—which I 
showed Your Honor in my opening statement is a copy. We 
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are very anxious to have it studied by persons who know 
more about it than I do as to construction. 

The Court: Mr. Murray, let the record show that as the 
Court has admitted Plaintiff’s Exhibit A, the Court will 
entertain a motion at any later time if it is at variance with 
the copy that you have. 

Mr. Murray: Very well. 

Mr. Leonard: On stipulation of counsel I offer as Plain- 
tiff’s Exhibit A-1, 2, 3, and 4, Addendum No. 1, Addendum 
No. 2, Addendum No. 3 and Addendum No. 4 respectively to 
Plaintiff’s Exhibit A. 

The Court: How are they marked? 

The Deputy Clerk: A-1, 2, 3 and 4. 

The Court: The Court hears no objection. 

Mr. Murray: There is none, Your Honor, only we reserve 
the same reservation as just made. 

The Court: With that reservation Plaintiff’s A-1, A-2, 
A-3 and A-4 will be received. 


29 (Thereupon documents marked plaintiff’s Exhibits 
A-1, A-2, A-3 and A-4 were by the Court received 
in evidence.) 

Mr. Chase: In order that the record may be clear, does 
counsel for the Government take the position that what 
has now been marked for identification and admitted in evi- 
dence, and admitted as Plaintiff’s A-1, A-2, A-3 and A-4, 
subject to our motion to strike if we be so advised, con- 
stitutes the entire documentation that represents a request 
for proposals that were issued to some group of contrac- 
tors, probably 12 or 15 in number, this entire document? 

Mr. Leonard: May I state this, Your Honor: The Gov- 
ernment would like to put its case in, if it may. Each time 
I have offered something to the Court we have gotten into 
a discussion of what the defendant would like to have. I 
believe I am entitled to put in what the Government thinks 
is proof of the Government’s case. If it doesn’t prove the 
Government’s case— 

The Court: Mr. Leonard, in my book you are entitled to 
put in your case in your own way. 
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‘Mr. Leonard: Thank you, sir. I should like to offer what 
has been admitted— 


* * * * * * * * * * 


32 Plaintiff offers as Plaintiff’s Exhibit B the docu- 
ment, the original document, copy of which was an- 
nexed to the complaint as Exhibit B, admitted by the sec- 
ond defense of the answer. 
The paragraph of the complaint which was admitted 
reads as follows: 


‘‘The defendant thereafter submitted to plaintiff 
33 a contractor’s proposal dated October 2, 1951, copy 
of which is annexed as Exhibit B.”’ 


_ I ask that the contractor’s proposal of October 2, 1951, 
be marked as Plaintiff’s Exhibit B and admitted into 
evidence. 

The Court: Do I hear an objection? 

Mr. Murray: May we see it, Your Honor? 

The Court: Yes. 

Mr. Murray: There is no objection to that, Your Honor, 
except for the reservation of the right to ask the Court 
to strike it at a later time for reasons stated. 

The Court: Very well. 

Mr. Leonard: The reservation is merely to strike if it is 
not conformable to the complaint? 

The Court: That is my understanding. 

Mr. Murray: We wish to preserve any objection we have 
to it at a later time. 

Mr. Leonard: I move that we hear the objection at the 
present time. 

The Court: Yes. 

Mr. Murray: Our objection will be to the entire offer 
when it is in. The particular portion which has just been 
_ examined appears to be a correct copy of what was sent to 
the contractor. We do not dispute that at this time. 

The Court: Plaintiff’s Bill will be received. The de- 
- fendant may, at a later time, move to exclude if it is at 
variance with the exhibit attached to the complaint. 
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34 (Thereupon the document marked Plaintiff’s Ex- 
hibit B was by the Court received in evidence.) 

* * * * * * * * * * 

35 ‘¢Plaintiff offers as Exhibit C, notice of award and 


notice to proceed dated 12 October 1951’’ which cor- 
responds to Exhibit C to the complaint, under the admis- 
sion contained in the second defense of the amended answer 
of the paragraph of the complaint reading as follows: 


‘¢Plaintiff thereafter executed and sent to defendant, and 
defendant received a notice of award and notice to proceed, 
dated October 12, 1951, copy of which is annexed as Ex- 
hibit C.”’ 


Mr. Murray: Will Your Honor indulge us just a moment? 
We are discussing. 

The Court: Yes. 

Mr. Murray: Your Honor, for the reason that the de- 
fendant has not been able as yet at least to find the original 
of this notice of award and notice to proceed, we interpose 
no objection to this copy. I should like to direct Your 
Honor’s attention to the fact, and I think there will be no 
doubt about it, that the endorsement, that there was no sig- 
nature to the typed endorsement ever made by any repre- 
sentation of John McShain, Incorporated, on the place pro- 
vided therefor on this exhibit. 

May I ask if Mr. Leonard will stipulate that that letter 
was not mailed but was in fact delivered by hand to an 
employee of the McShain organization on 12 October 

1951? 
36 Mr. Leonard: I will say this, that to the best of 
the Government’s knowledge of the memory of some 
seven people at the given meeting where it was handed out 
it was probably handed directly to the general manager of 
the defendant. 
The Court: Plaintiff’s Exhibit C is received. 


(Document marked Plaintiff’s Exhibit C was by the Court 
received in evidence.) 
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Mr. Leonard: I request the Court’s attention to the fol- 
lowing portions of Plaintiff’s Exhibit C: 


‘‘John McShain, Inc., 17th and Spring Garden Street, 
Philadelphia, Pennsylvania, gentlemen: 

‘You are hereby notified that your proposal dated 2 
October 1951 in the total amount of $6,574,825 for proposals 
Nos. 1 and 2 is accepted for construction and completion of 
the Camp Ritchie Project, primary site, Camp Ritchie, 
Maryland.’’ 


Going down the page: 


‘‘This is your formal notice to proceed with the work un- 
der the contract.”’ 


Mr. Chase: Now the record is clear, is it, that that docu- 
ment was signed by Alan McCutchen, Colonel, of the con- 
tracting agency in its original form, but that the left hand 
endorsement for Mr. McShain’s signature was never exe- 

cuted by Mr. McShain. Are we in agreement and 
37 may we so stipulate on this record? 
The Court: Mr. Leonard? 

Mr. Leonard: The plaintiff has taken, and continues to 
take the position that whether or not Mr. McShain or any- 
body for Mr. McShain signed this is totally irrelevant to 
the case, inasmuch as we have never seen the original since 
the day it left our office without any signature in the left- 
hand corner, I cannot stipulate that he either did and with- 
held it by changing his mind, or did not, unless the original 
is produced. 

Mr. Chase: I think that is why it becomes abundantly 

clear. The Government should have filed the notice to pro- 
duce the original. We waived the technicality as Your 
Honor knows, and as Mr. Murray pointed out and made 
abundantly clear that in this courtroom in which we are 
letting them substitute secondary evidence, we want it 
clearly understood that while the signature with reference 
to Alan J. McCutchen, Colonel of the Corps of Engineers 
was probably on the original, the District Corps of Engi- 
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neers, we will agree it was on, but the reason I make the 
point is that both appear in blank here and we don’t want 
the Court to be misled into believing or feeling that this 
endorsement on the left-hand side, notice of award and 
notice to proceed, John McShain, Inc., and then there is a 
blank for signature and date. That was never executed, 
and we are not agreeing to that because it is not a fact, 

and when the proffer was made it was made in blank 
38 form. 

Mr. Leonard: May the plaintiff have a ruling that 
arguments on the defendant’s case be reserved until the end 
of the plaintiff’s case? 

Mr. Chase: This goes to the admissibility of the 
documents. 

Mr. Leonard: The document was admitted in the precise 
form as is now contained in the answer. The document and 
its receipt have both been admitted. 

The Court: What exhibit is that? 

Mr. Leonard: That is Exhibit C. 

Mr. Chase: Just a minute, Your Honor, they have not. 
When you used the word ‘‘execution’’ on this record, he 
means by that that the letter was signed by Colonel 
McCutchen and mailed to us. I am in agreement with them. 
There is no dispute, there is no place in the record where it 
was ever admitted, and it certainly isn’t a fact. I am sur- 
prised that there is any argument about it that Mr. McShain 
ever signed on the lower lefthand corner. 

The Court: This doesn’t show— 

Mr. Chase: It does not. 

Mr. Leonard: Mr. McCutchen can testify to that if it be- 
comes material. 

The Court: I think I announced the Plaintiff’s Exhibit 
C is admitted. 

Mr. Leonard: Have I brought to the Court’s 
39 attention the language of Plaintiff’s Exhibit C that 

this is the formal notice to proceed with the work 
under the contract? 








78a 


The Court: Yes, I heard that. 
Mr. Leonard: The plaintiff rests. 


From Transcript of Proceedings of Tuesday, 
April 9, 1957, Volume II 


42 The Court: Mr. Leonard, I believe last evening 
the plaintiff rested? 

Mr. Leonard: That is correct, sir. 

The Court: Mr. Murray? 

Mr. Murray: If Your Honor please, I should like to make 
on behalf of the defendant a motion that the Court enter 
judgment for the defendant on the basis of the evidence on 
which the Government has rested. 


° * ba * e * * Ld * * 


59 The Court: Yes. Mr. Leonard, what do you think 
about this subject? Was the regulation in force at 
the time the contract was entered into? 

Mr. Leonard: I don’t believe so, Your Honor. I spent 
about a week trying to make an essembly of procurement 
regulations which would be in effect at that time from the 
whole volume of the Federal regulations. I was never able 
to assemble one which I could pin down to this particular 
date. The changes during the Korean War with the flux 
in procurement, there were changes nearly every day in 
the regulations, so I was just waiting for the defendant 
simply to present the regulations they depend upon and 
then check them. I can’t do better than that. 

The Court: Perhaps that is the best you can do. 


e * * * * * e 2 he s 
From the Argument of Mr. Murray on Motion for Judgment 
59 We have here for the first time, as of yesterday 


morning for the first time, Exhibit A as it is with the 
specifications, We have never seen the drawings. 
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PART III 
SPECIAL CONDITIONS 


SC-1 COMMENCEMENT AND COMPLETION OF WORK: The Con- 
tractor will be required to commence work under this contract within 10 calendar 
days after the dste of receipt by him of notice to proceed, to prosecute said 4 
work with faithfulness and energy and to complete the entire work, and give 
beneficial occupancy not later than the number of calendar days stated in the%g 
Contractor’s Proposal, after the date of receipt by him of notice to proceed. 
The time stated for completion shall include final clean-up of the premises. 

SC-2 DRAWINGS: Contract Drawings, Maps and Specifications: 10 sets 
of contract drawings, maps and specifications will be furnished the contractor 
without charge. Additional sets will be furnished on request at the cost of 
reproduction. The work shall conform to the following drawings, all of which § 
form a part of these specifications and are available in the District Engineer 
Office, Washington District, First and Douglas Streets, N. W., Washington § 
25, D. C. 


Latest 


Drawing Sheet Revision 
No. No. Description Date 


GENERAL 


General Site Plan 7 Sept. 51 


TUNNEL 


General Tunnel Plan & Profile 
Typical Tunnel Sections & Roadway Details 
Details of Rock Tunnel Lining 
Cut & Cover Tunnel & Rock Portal 
Lining at Entrances A & D 
Cut & Cover Tunnel & Rock Portal 
Lining at Entrances B & C 
Retaining Walls at Entrances A & D 
Retaining Walls at Entrances B & C 
Tunnel Paving Details at Entrances 
“é ce “é 4é Chambers 
a ‘< at Blast Doors & Vent 
Chambers West Tunnel 
Tunnel Paving at Blast Doors & Vent 
Chambers—East Tunnel 
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° Drawing Sheet 


No. 


w» 60-02-01 


No. 


T-12 


T-13 
T-14 
T-15 
T-16 


Description 


TUNNEL 
Tunnel Paving at Power Plants & 
Water Reservoir 
Grading & Surface Drainage 
Blast Door Supports—Arrangement & Details 
Lining at Apex AB & CD 
Housing at Top of Diesel Exhaust & 
Ventilating Shafts 
Access Road—Arrangement & Details 
Excavation for Blast Door Supports 


ARCHITECTURAL 


Title & Index Sheet 
First Floor Plan—Area 
ce 6<é <é cé 


1 
2 
3 
4 
B) 
6 
7 
8 


Roof Plan—Area 1 
Second Floor Plan—Area 


2 
3 
4 
b) 
6 
7 
8 


2 
3 
4 
b) 
6 
7 


8 
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7 Sept. 51 
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Latest 
Drawing Sheet Revision 
No. Description Date * 


ARCHITECTURAL 


Exterior esa 7 Sept. 51 4 
“sé I “é 
(Not issued) 
Section Chamber #+1— Scale 14” = 1’-0” 
Section Chamber #2 — Seale 14” = 1’-0” 
Section Chamber #3 — Scale 14” = 1’-0” 
Section Chamber #4— Scale 144” = 1’-0” 
Section — North Connecting Passage 
“ South oe 
Typical Sections 
Wall Sections & Details = 
—II 
“sé “<< «é “é —— Ill 
Typical Office Layout 
Cold Storage Room 
Elevator & Utility Shaft Details 
Stair No. 1 
Stairs No. : 4, 5 
“é “é 8& 9 

Toilet oe es & Elevations 

‘¢ —Plans, Elevations & Details 
Details of Rooms 3-4-10 & 3-4-11 

‘< -3-1-15 & 3-1-16 

Kitchen Layout & Equipment Schedule 
(Not issued) 
Infirmary Plan & Details 
Infirmary Elevations & Details 
Infirmary Equipment Schedule 
Mise. Metal Details 
Interior Details—3rd Floor 
Trench Details—3rd Floor 
Tunnel Walls—Chamber #1 
Door, Frame & Window Schedule 
Door & Frame Details—Part 4 
Door, Frame & Window Details 
Interior Finish Schedule 
(Not issued) 
Decontamination Area 
Guard House 


SC-1b 
RESTRICTED 





RESTRICTED ENG-49-080-52-13-(15) 


Latest 
P Cetetag Sheet Revision 
No. No. Description Date 


> STRUCTURAL 


60-02-01 Title & Index Sheet 7 Sept. 51 
“6 S Foundation Plan = 
First Floor Framing Plan 
Roof Framing Plan 
Foundation Plan 
First Floor Framing Plan 
Second ‘‘ 
Third <é “é ce 
Roof Framing Plan 
Foundation Plan 
First Floor Framing Plan 
Second ‘‘ 
Third “é “e “e 
Roof Framing Plan 
Foundation Plan 
First Floor Framing Plan 
Second ‘‘ 
Third ce “eé <¢ 
Roof Framing Plan 
Foundation Plan 
First Floor Framing Plan 
Second ‘‘ 
Third “cé “é ce 
Roof Framing Plan 
Foundation Plan 
First Floor Framing Plan 
Second ‘‘ 
Third “sé (a4 “é 
Roof Framing Plan 
Foundation Plan 
First Floor Framing Plan 
Second 
Third “sé «é 6c 
Roof Framing Plan 
Foundation Plan 
First Floor Framing Plan 
Second ‘‘ 
Third ce “eé “é 
Roof Framing Plan 
Trusses & Details 
Column Schedule 
Sectional Elevations 
First Floor & Foundation Plan— Area 1l 7 Sept. 51 
Layout of Roof Bolts & Mise. 
Supports 
Decontamination Chamber ' 
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19 July 51 
15 Aug. 51 
26 July 51 
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RESTRICTED ENG-49-080-52-13- (15) 
Latest 
Drawing Sheet Revision 
No. No. Description Date 
ELECTRICAL 
60-02-01. E-1 Title & Index Sheet 7 Sept. 51 « 
“ E-2 Light & Power Crawl Space Plan—Area 1 6 
ee E-3 Light & Power Crawl Space Plan—Area 2 es 
“ E4 Light & Power Crawl Space Plan—Area 3 ais 
E-5 Light & Power Crawl Space Plan—Area 4 us 
6 E-6 Light & Power Crawl Space Plan—Area 5 - 
ae E-7 Light & Power Crawl Space Plan—Area 6 ee 
ef E-8 Light & Power Crawl Space Plan—Area 7 
a E-9 Light & Power Crawl Space Plan—Area 8 si 
oe E-10 Light & Power Crawl Space Plan—<Area 9 = 
si E-11 Light & Power Crawl Space Plan—Area 11 si 
oo E-12 Lighting 1st. Floor Plan—Area 1 $3 
6c E-13 cé 6c“ “é “6 <é 2 “e 
ce E-14 “ec “¢ 6c <é ce 3 “eé 
“é E-15 &é “¢ <6 6é “¢ 4 ce 
“¢ E-16 «sé “¢ <é ce ce 5 “é 
4 E-17 6c “¢ ce ce <é 6 “e 
“ec E-18 “e <6 “ce c¢ <é 7 “sé 
a4 E-19 4 <é ee Cz 3 «sé 8 6é 
<< E-20 46 2nd. “é (z 3 ce 9 Cz 4 
“ec E-21 “ee ce “é «é zt 3 3 ce 3 
<¢ E-22 “<< “¢ ¢¢ «é ce 4 ¢¢ 
ce E-23 “ce <6 6c ce ce 5 6eé 
ce E-24 66 “sé “4c «sé <¢ 6 ce 
«¢ B-25 “ce ce “ec «e iz 3 qT [z4 
ce E-26 “sé iz 3 “é <¢ ce 8 Cz 3 
“ce E-27 <¢ 3rd. “ce “é 6é 2 ce 
«sé E-28 “sé “ce “é “é &é 3 ce 
‘6c E-29 ce “cc “e “e “é 4 ce 
ce E -30 “cc 6c “6 (73 cS ce 
z4 E-31 ce “¢ cé “ <é 6 cé 
<¢ E-32 «sé “e <é “¢ ce 7 ce 
ce E-33 “6 ce ce ce ce 8 cé 
sie E-34 Light & Power Roof Plan i 
- E-35 ‘‘Q”’ Floor Headers & Outlets me 
1st. Floor Plan—Area 2 
= E-36 ‘‘Q”’ Floor Headers & Outlets 
1st. Floor Plan—Area 3 

ies E-37 ‘“Q”’ Floor Headers & Outlets = 


1st. Floor Plan—Area 4 
SC-ld 
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Drawing 
’ No. 


ot 


Sheet 
No. 


E-38 
E-39 
E-40 
E-41 
E-42 
E43 
E-44 
E-45 
E-46 
E-47 
E-48 
E-49 
E-50 
E-51 
E-52 
E-53 
E-54 
E-55 
E-56 
E-57 
E-58 


E-59 
E-60 


Description 
ELECTRICAL 


‘*Q’’ Floor Headers & Outlets 
Ist. Floor Plan—Area 5 
‘“Q”’ Floor Headers & Outlets 
1st. Floor Plan—Area 6 
‘*Q”’ Floor Headers & Outlets 
1st. Floor Plan—Area 7 
‘““Q”’ Floor Headers & Outlets 
2nd. Floor Plan—Area 2 
‘‘Q”’ Floor Headers & Outlets 
2nd. Floor Plan—<Area 3 
‘*Q’’ Floor Headers & Outlets 
2nd. Floor Plan—Area 4 
“‘Q’’ Floor Headers & Outlets 
2nd. Floor Plan—Area 5 
‘*Q’’ Floor Headers & Outlets 
2nd. Floor Plan—Area 6 
‘‘Q’’ Floor Headers & Outlets 
2nd. Floor Plan—Area 7 
**Q”’ Floor Headers & Outlets 
2nd. Floor Plan—Area 8 
‘‘Q”’ Floor Headers & Outlets 
3rd. Floor Plan—Area 2 
‘‘Q”’ Floor Headers & Outlets 
3rd. Floor Plan—Area 3 
‘““Q”’ Floor Headers & Outlets 
3rd. Floor Plan—Area 4 
‘‘Q”’ Floor Headers & Outlets 
3rd. Floor Plan—Area 5 
‘‘Q’’ Floor Headers & Outlets 
3rd. Floor Plan—Area 6 
‘*Q”’ Floor Headers & Outlets 
3rd. Floor Plan—Area 7 
‘*Q”’’ Floor Headers & Outlets 
3rd. Floor Plan—Area 8 
Lighting Stairway & Details 
Tunnel Lighting & Details 
Power—Infirmary 
Power—Kitchen 
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Latest 
Revision 
Date 


7 Sept. 51 


Machine Rooms & Details—Part I ws 
“ec “<é“ “<< “é 6é 
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RESTRICTED ENG-49-080-52-13- (15) 
Latest 
Drawing Sheet Revision 
No. No. Description Date * 
ELECTRICAL 
60-02-01 E-61 Blast Gates & Fan Rooms and 7 Sept. 51« 
Decontamination Area 
si E-62 Riser Diagram—Part I ae 
“ec E-63 “ce 6c “é II <é 
mn E-64 Feeder & Panel Schedules - 9 
a E-65 One Line Schematic Diagram * ‘ 
es E-66 Incoming Power & Telephone Feeders ai 
and Details—Part I ~ 
“ E-67 Incoming Power & Telephone Feeders ” 
and Details—Part II 
me E-68 Incoming Power & Telephone Feeders | 
and Details—Part III 
sa E-69 Telephone Distribution System ip 
i E-70 Telephone Duct—Roof Plan * 
he E-71 Fire Alarm System & Control Room or 
= E-72 Cooling Towers & Reservoirs 6 
ss E-73 Power Plants—Conduit Layout - 
WATER LINES, SANITARY SEWERS AND 
SEWAGE TREATMENT PLANT 
ae W-l Water Lines, Sanitary Sewers & Sewage 
Treatment Plant—Location Plan 
ot W-2 Sewage Treatment Plant—General Layout "s 
1: W-3 Tank and Sludge Bed—Plans & Details 
Sewage Treatment Plant—Miscellaneous Details i 
om W-4 Sewage Treatment Plant—Imhoff Tank— i 
Plans and Details 
” W-5 Sewage Treatment Plant—Trickling Filter— = 
Plan & Details 
- W-6 Sewage Treatment Plant—Final Settling Tank, i 
Chlorination & Control House—Plan & Details 
wae W-7 Sewage Treatment Plant—Chlorination & +“ 
Control House Plan & Details 
io W-8 Sewage Treatment Plant—Miscellaneous Details _ 
PLUMBING 
aK P-1 Title and Index Sheet 2 
* = Crawl Space Plan—Area 1 
<é “sé “sé “ec «6 ee 
P4 First Floor Plan ae; ie 
- P-5 Second Floor Plan ‘‘ 2 - 
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Latest 
Drawing Shee Revision 
” No. No. Description Date 


; PLUMBING 


Third Floor Plan—Area 2 7 Sept. 51 
Crawl Space Plan ‘‘ aa 
First Floor Plan 
Second Floor Plan 
Third Floor Plan 
Crawl Space Plan 
First Floor Plan 
Second Floor Plan 
Third Floor Plan 
Crawl Space Plan 
First Floor Plan 
Second Floor Plan 
Third Floor Plan 
Crawl Space Plan 
First Floor Plan 
Second Floor Plan 
Third Floor Plan 
Crawl Space Plan 
First Floor Plan 
Second Floor Plan 
Third Floor Plan 
Crawl Space Plan 
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“6 «é “ce 


Infirmary Piping Plan 

Riser Diagram Number 1 
Chamber 2. Area 2 

Riser Diagram Number 2 
Chamber 2. Area 3 & 4 

Riser Diagram Number 3 & 4 
Toilet Rooms & Area 7 

House Drain Profile 

Tunnel Piping—Sewer & Water Lines 
Plan—Sections—Details 

Tunnel Piping—Cooling Water Lines 
and Decontamination Area Details 

Tunnel Piping—Entrances A & B 
Plan & Sections 

Pneumatic System Plan—Sections—Details 
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Latest 
Drawing Sheet Revision 
No. No. Description Date * 
MECHANICAL 
60-02-01 M-l Title & Index Sheet 7 Sept. 51° 
on M-2 General Site Plan “e | 
6s M-3 Pneumatic Tube Systems ™ 
“ M-4 i “ <<  —Details ae 
6 M-5 East & West Entrances Decontamination Areas " 
“ M-6 Kitchen Exhaust Hoods - 
6 M-7 Refrigeration Equipment for Food = 
Storage Areas 
e M-8 Equipment Layout of Power Plant ies 
ee M-9 Power Plant Piping Plan Sections & Details a 
“ M-10 Power Plant Piping—Sections ee 
- M-11 Power Plant Ductwork “ 
BLAST DOORS 
“ B-1 General Plan & Structural Details— 27 July 51 
Index Sheet 
a B-2 Operating Machinery aA 
se B-3 Pedestrian Blast Door 7 Sept. 51 
ce B-4 Gas Seal Door for the Main Tunnel a 


SC-3 GOVERNMENT-FURNISHED PROPERTY: The Government will 
furnish to the Contractor the following property to be incorporated or installed 
in the work or used in its performance. Such property will be furnished f.o.b. 
railhead nearest the project site, or f.o.b. truck at the project site, and the con- 
tractor will be required to accept delivery when made, and pay any demurrage 
incurred, unload, and transport the property to the job site at his own expense. 
All such property will be installed and/or incorporated into the work at the 
expense of the Contractor, unless otherwise indicated herein. Any property 
furnished which is excess upon the completion of the work shall remain the pro 
erty of the Government. The Contractor shall check the quantity and conditio 
of such Government furnished property when delivered to him, acknowled 
receipt thereof in writing to the Contracting Officer and in case of damage 
or shortage of such property, he shall within 24 hours report in writing suc 
damage and/or shortage to the Contracting Officer. 


a. All materials and equipment listed in the appendix attached to thi 
section. 


5 Me Kitchen Equipment—See schedule on Drawing 60-02-01, sheets A5 
and 59. 
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e. Infirmary Equipment—See schedule on Drawing 60-02-01, sheet A-59. 


”' a. Reach-In-Refrigerators—See schedule on Drawing 60-02-01, sheets A55 | 
and 59. 


' e. U.S. Army Signal Corps Equipment—See schedule in specifications sec- | 
tion 39—ELECTRICAL WORK. (See item 24 of proposal No. 2). | 
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